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Memorandum 
To: SPARK Institute Members 

From: Larry H. Goldbrum, General Counsel 

CC: Robert G. Wuelfing 

Date: April 20, 2006 

Re: DOL Guidance Regarding Mutual Fund Restitution Payments (FAB 2006-1) 

Yesterday, the Department of Labor (“DOL”) released FAB 2006-1 regarding the allocation of 
mutual fund restitution payments among employee benefit plans.  The SPARK Institute and 
members of its Mutual Fund Restitution Task Force had multiple meetings with the DOL 
regarding these issues beginning in September 2005.  We are still evaluating the overall impact 
of this guidance in order to determine if it is workable for our members and whether additional 
clarification is needed from DOL.  However, in discussions with the DOL yesterday, they 
indicated that they relied heavily on the materials we provided to them and that the guidance 
provides much, although not all of what we requested.  Set forth below is a brief summary of 
the key points of the FAB.1 

I. Independent Distribution Consultants (IDC) – The DOL stated that it generally does not 
consider an IDC to be a plan fiduciary and will not consider the funds held by an IDC to be 
plan assets prior to the distribution of such funds to the shareholders of record (e.g., the 
shareholder of record of an omnibus account). 

II. Intermediaries 

A. Plan service providers – The DOL stated that it will consider the shareholder of record 
of an omnibus account (an “intermediary”) to be a plan fiduciary and the funds to be 
plan assets upon receipt of such funds by the intermediary, regardless of whether the 
plans have been identified and the amounts owed to each have been determined.  
 
According to the FAB, a service provider that is not otherwise a plan fiduciary may be 
subject to fiduciary liability if it refuses to accept settlement proceeds and as a result 
adversely affects a plan’s ability to collect amounts it may be owed. 
 

                                                      
1 The summary contained herein is for general informational and educational purposes only and does not constitute 
legal advice.  Please discuss these matters and your particular situation with your own legal counsel. 
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B. Allocation among plans  

1. An Intermediary must hold the proceeds in trust pending allocation to each plan and 
manage such funds in accordance with the fiduciary requirements under ERISA.  
The DOL expressly noted that an intermediary cannot unilaterally invest the 
proceeds in its own proprietary investment funds without violating ERISA.  
However, the FAB appears to leave open the possibility that an intermediary can 
hold the funds in a proprietary investment vehicle with proper direction from a plan 
fiduciary. 

2. The FAB provides a “safe harbor” for intermediaries that follow the allocation 
methodology required by, or made available as an alternative by, the IDC.  The 
DOL will consider the methodology provided by the IDC to be prudent.  However, 
the DOL points out that the intermediary must act prudently in implementing the 
allocation methodology.   

3. The DOL recognized that an intermediary may be required to develop its own 
allocation methodology or may prefer not to follow the IDC option methodology.  
When not following the IDC’s methodology the intermediary must act prudently in 
developing and implementing an allocation plan.  Although the FAB indicates that 
where possible an intermediary should allocate the proceeds to the affected plans in 
relation to the impact of the trading abuse, the intermediary may weigh the cost and 
ultimate benefit of the allocation approach.  For example, if the costs to the plan 
with respect to an allocation formula are expected to exceed the projected proceeds, 
the intermediary can follow an objective formula that reallocates the proceeds to 
other plans, provided that the formula applies to all omnibus account holders and 
does not permit the exercise of discretion by the intermediary.  

4. The DOL expressly stated that an intermediary does not have to allocate the 
proceeds according to transactional activity if the formula is otherwise reasonable, 
fair and objective.  Further the DOL stated that an intermediary could allocate 
proceeds according to average share of dollar balance during the relevant period, if 
it is more cost effective to do so. 

5. An intermediary may charge plans for the direct expenses incurred in connection 
with allocating the proceeds, but cannot unilaterally compensate itself. 

6. The DOL appears to have recognized that the fact that an intermediary will become 
a plan fiduciary upon receipt of these assets and the assets will be considered plan 
assets, may raise concerns and create technical problems for intermediaries.2  As a 
result, the DOL noted that if the receipt, allocation,  distribution, and compensation 
issues regarding the proceeds are carried out by the intermediary in accordance with 
directions and approval of a plan fiduciary, the intermediary may avoid fiduciary 
status and self dealing concerns.  In this regard, the DOL noted that the service 

                                                      
2 The SPARK Institute raised such concerns with the DOL in our meetings with them and in the materials we 
provided to them. 



3 

contracts and disclosure of the proposed approach by the intermediary to the plan 
fiduciary will be crucial in determining whether the intermediary is a fiduciary with 
respect to the proceeds.  The DOL noted that a negative consent based approach 
with 60 days advance notice has been considered reasonable in the past.  

7. For plans that are no longer serviced by the intermediary that receives the proceeds 
for the plan,  the intermediary will still be considered to be a fiduciary by the DOL 
and is expected to forward the proceeds to the new plan service provider. 

C. Allocation among participants 
 

1. The FAB provides for a safe harbor for following the IDC’s allocation formula, 
similar to the safe harbor for allocations among plans. 
 

2. As with plan allocations the FAB provides that where possible the proceeds should 
be allocated in relation to the impact of the abusive trading.  However, the FAB 
allows the plan fiduciary to weigh the cost and ultimate benefit of the allocation 
approach.  A particular methodology will not be imprudent merely because it may 
disadvantage some participants.  The plan fiduciary can weigh the interests of 
competing groups (e.g., current vs. affected) and the effects of the allocation 
method provided a rational basis for the approach exists and it is reasonable, fair 
and objective.  The FAB indicates that a plan fiduciary can allocate proceeds to 
current participants if the plan records are insufficient to reasonably determine the 
participant impact, and consider the cost of doing so.  Further the FAB concludes 
that the plan fiduciary may decide to allocate to current participants in the mutual 
fund based on a reasonable, fair and objective method. 
 

3. The DOL stated that the proceeds cannot be used to offset future contributions, 
unless allowed under the plan (e.g., when considered forfeitures). 
 

4. The FAB provides that de minimis participant allocations could be used for other 
permissible plan purposes, e.g., payment of plan expenses. 

 
If you have any questions regarding this summary, please contact Larry Goldbrum. 
 
 
 

 


