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October 5, 2005 
 
 
 
     VIA FACSIMILE 
 
Dear Senator: 
 
The Pension Rights Center commends the leadership of both the Senate Finance and the Senate 
HELP Committee in reaching common ground on a wide range of highly complex provisions 
included in the Pension Security and Transparency Act of 2005. We are pleased that the bill includes 
key spousal protections, preserves current law protections for participants in multiemployer plans, 
and takes steps toward mitigating losses that older employees suffer in cash balance conversions. 
When the bill comes to the Floor, we urge you to oppose amendments to the bill that would 
retroactively legalize cash balance plans, undermining the rights of hundreds of thousands of 
employees. We also urge you to oppose amendments that would weaken fiduciary standards under 
ERISA.  
 
The Pension Rights Center has long been concerned about the impact of cash balance conversions 
on older employees. Over the past six years, the Pension Rights Center has received thousands of 
letters, e-mails and phone calls from older employees --  from such companies as AT&T, Duke 
Energy, Sempra, CIGNA, Bank of America,  and IBM -- whose retirement expectations were 
decimated when their companies converted their traditional defined benefit plans into cash balance 
plans. These individuals -- many of whom were mid-managers, engineers and executives of major 
corporations -- were told if they  worked hard and remained loyal to the company,  they would be 
rewarded with generous pensions typically based on all their years of work and final earnings, often 
payable before age 65 in the form of  special subsidized early retirement benefits. However, when 
companies switched to cash balance plans midstream, these older employees found their benefits 
slashed -- often by as much as 50 percent -- and their dreams of a comfortable retirement shattered.  
These employees felt betrayed when their companies broke long-standing promises to them. 
 
When cash balance conversions were most popular, in the 1990s, the stock market was at an all-time 
high and companies had over-funded, not under-funded, pension plans. Cash balance conversions 
offered companies a way to indirectly use surplus pension money for corporate purposes. 
Transcripts from actuarial meetings from that time show that cash balance plans were marketed to 
companies as a way to surreptitiously cut the benefits of older employees while avoiding the 
substantial tax and worker morale issues that would come by accessing the surplus through direct 
plan terminations. As articles in the Wall Street Journal documented, when companies cut millions of 
dollars in their older employees benefits, this had the effect of increasing the earnings of pension 
plans – and, by dint of accounting rules, boosting the corporate earnings. These “vapor profits,” in 
turn, helped increase the executive compensation packages of corporate CEOs. Cash balance 



practices were developed behind closed doors, and never considered or authorized by Congress and 
never expressly authorized by the Treasury Department. The Internal Revenue Service stopped 
issuing plan qualification letters in 1999 once Administration officials became concerned both about 
the legality of cash balance plans and of how employees were being hurt.   
 
Employees thought cash balance conversions were unlawful and unfair right from the start. They 
organized national rallies, drafted shareholder resolutions and brought their concerns to the media 
and to policymakers. More than 1000 individuals filed complaints with the EEOC and tens of 
thousands more filed class action lawsuits, challenging the legality of this practice. The biggest of the 
cases, the landmark U.S. District Court case, Kathi Cooper v. IBM, found that cash balance plans 
violate age discrimination laws. The judge in the case declared unequivocally that IBM switched to 
the cash balance plan to save $500 million over ten years and said that the company was “aware of 
the age discrimination issues that would come with the new cash balance formula.”   
 
Any amendment to legalize cash balance plans retroactively would jeopardize the rights of 
employees who now have pending lawsuits as well undermine the rights of others seeking to recover 
benefits unfairly lost in the past. In addition, legal experts have noted that that making the bill 
retroactive would be unconstitutional, leading to continuing legal challenges far into the future. 
 
In addressing cash balance issues, the Pension Protection and Transparency Act of 2005 seeks to 
strike a fair balance the interests of employers and employees. In exchange for prospective 
legalization of cash balance plans, the bill provides minimal protections for older employees. While 
we would, in a perfect world, argue for stronger protections, we recognize, in the spirit of 
compromise, that the bill makes steps forward by eliminating the most egregious forms of wearaway 
and by providing minimal transition protections for older employees. Any attempt to add retroactive 
legalization to the bill would disrupt the delicate balance of the provisions struck by the leadership 
of the Senate HELP and Senate Finance Committees.  
 
Separate from the cash balance issue, we are also concerned about two potential amendments. The 
first would cut current fiduciary protections for employees’ pensions by removing critical 
prohibitions against conflicts of interest among those who manage pension fund assets. The second 
would allow certain multiemployer plans to unfairly and unnecessarily eliminate legally protected 
early retirement benefits that have been earned by tens of thousands of workers. We urge you to 
oppose these amendments if they are proposed.  
 
We thank you for your consideration and hope that you will vote against amendments that weaken 
employee protections for employees.  
 
Sincerely, 
 

                                                 
Karen W. Ferguson,                                                 Karen D. Friedman 
Director       Policy Director    


