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PLAN LOAN INTEREST RATES CAPPED AT 6% DURING MILITARY SERVICE
(UNDER THE SOLDIERS' AND SAILORS' CIVIL RELIEF ACT OF 1940)

BY
BECKY KUKUK

The Soldiers' and Sailors Civil Relief Act of 1940 ("SSCRA") limits to six percent the interest rate that can be charged on
loans incurred by a military service member prior to his or her entry into military service (unless the ability of the person to pay
the obligation is not "materially affected" by such service). The term "interest" includes service charges, renewal charges, fees or
any other charges in connection with the obligation or liability. Recent guidance from the Pension and Welfare Benefits
Administration of the Department of Labor ("DOL") confirms that, in accordance with SSCRA, interest rates on loans from plans
governed by the Employee Retirement Income Security Act of 1974 ("ERISA") made to participants who subsequently enter
active military service must be capped at six percent.

The SSCRA's interest rate cap covers any member of the Uniformed Services, including National Guard and reserve
component personnel, while the member is engaged in active service. Coast Guard Personnel and officers of the Public Health
Service and the National Oceanic and Atmospheric Administration also are covered by SSCRA. Active service includes pre-
induction training or education under the supervision of the United States. 

The DOL's pronouncements indicate that the SSCRA interest rate cap automatically applies to participant loans from
pension plans.  Under the "Frequently Asked Questions" segment of its website, the DOL advises that a plan must unilaterally
reduce the loan interest rate of a service member who wishes to retain a higher interest rate on his or her plan loan, absent a
court order to do otherwise.  However, an American Forces Information Service ("AFIS") article posted on the Department of
Defense's website advises service members that they must notify their creditors in writing of their intent to invoke the SSCRA's
loan interest rate cap, provide proof of their active duty status and offer evidence of the difference in their military and civilian
pay. Presumably, the DOL takes the position that the interest rate cap automatically applies to ERISA plans because unlike
general creditors, in most instances these plans already have proof of an employee's active duty status. 

As noted above, SSCRA provides that the six percent interest rate cap applies to a service member's plan loan(s) once
he or she enters active service unless the military service will not "materially affect" the service member's ability to repay the
debt. If the lender believes that the service member's military service does not materially affect his or her ability to repay the
loan, the lender has the burden to seek relief in court.  At this time, there is no authority regarding the extent to which ERISA
obligates plan fiduciaries to investigate the "material affect" of a service member's military service on his or her ability to repay a
plan loan or the circumstances under which the plan must petition a court to retain a higher interest rate.  

The interaction between the loan suspension rules under the Uniformed Services Employment and Reemployment Act
of 1994 ("USERRA") and SSCRA is also unclear. For example, one might argue that military service does not materially affect a
participant's ability to repay a loan if the participant's loan repayment obligation was suspended pursuant to USERRA. Until
guidance is issued, the most prudent approach would be to implement the SSCRA interest rate cap without taking into account
the "material affect" of the loan suspension. In addition, it is important to note that USERRA covers periods of active and inactive
service, while SSCRA applies only to periods of active service.

In light of the increase in United States military activity following September 11, 2001, we wanted you to be aware of the
obligations imposed by SSCRA on plans with active service members. Please feel free to contact us if you have questions or
would like to discuss how these matters affect your particular situation.


