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I. Introduction

The decline in the stock market and the depressed
value of interest rates used to value plan liabilities
produced a perfect storm for single-employer defined
benefit plans in the early 2000s. Plans that had been fully
funded during the 1990s now faced underfunding. That
exposed the Pension Benefit Guaranty Corporation, the
governmental agency that insures benefits under defined
benefit plans up to a given maximum annual amount, to
potential liability should the underfunded plans termi-
nate. Because the Bush administration was fearful that
the PBGC would become the next major bailout, it
advocated the passage of federal law to strengthen the
funding of single-employer defined benefit plans. As a
result, Congress passed the Pension Protection Act of
2006 (PPA),1 providing a delayed effective date for the
funding changes until 2008. In a prior Tax Notes article,

1P.L. 109-280, 120 Stat. 780 (2006).

Kathryn J. Kennedy is a professor of law at the John
Marshall Law School in Chicago, and a fellow of the
Society of Actuaries.

The Pension Protection Act of 2006 imposes stricter
funding requirements on plan sponsors of single-
employer defined benefit plans, beginning in 2008. To
prevent further leakage of assets from an already
underfunded plan and to prevent further under-
funding of plans through the expansion of benefits,
the act established a new code section — section 436
— that imposes benefit restrictions for underfunded
single-employer defined benefit plans. The IRS issued
proposed regulations under section 436 in August
2007 and held hearings during 2008 to solicit public
comments on those exceedingly complex rules. This
report examines the proposed regulations and the
impact they will have on single employers that
maintain defined benefit plans during 2008 and
beyond. As a result of the crisis in the financial
markets during 2008 and the drop in interest rates,
particularly in the final quarter of 2008, plans that
were fully funded at the beginning of 2008 now face
large underfunding ratios for 2009. Because the rules
affect the plan’s qualification and the sponsor’s
fiduciary responsibility under Title I of ERISA, they
are important not only to actuaries, but to employee
benefits attorneys as well.

The author would like to thank her colleagues John
Almquist, Carol Bogosian, and Stuart Sirkin for their
helpful comments and assistance with this report.
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‘‘The Demise of Defined Benefit Plans for Private Em-
ployers,’’2 I examined in detail the new minimum fund-
ing rules applicable to single-employer defined benefit
plans covered under ERISA and the code.3

Although Congress’s goal under the new rules was to
improve the funding of single-employer defined benefit
plans, it also wanted to prevent further leakage of assets
from underfunded plans caused by lump sum distribu-
tions and to prevent further expansion of underfunding
caused by benefit increases. Thus, it imposed restrictions
on benefit increases and benefit payments through a new
code section, section 436 — which was made a part of the
qualification requirements of a plan under code section
401(a) — with parallel requirements under Title I of
ERISA.4 The new benefit restrictions are applied on a
plan-by-plan basis, not on a controlled group basis.
Employers with underfunded plans will have to acceler-
ate the funding of the plan, over and above the minimum
funding requirements, to avoid triggering those benefit
restrictions. Because the restrictions affect participants
and beneficiaries, it was hoped they would pressure
employers to better fund the plans to avoid the restric-
tions.

The statutory language of section 436 presents several
difficult interpretative issues that the IRS attempted to
resolve through proposed regulations issued in August
2007.5 The IRS received many comments and held public
hearings during 2008.6 As of this writing, the regulations
have not yet been finalized. Plan sponsors can rely on the
proposed regulations or on a reasonable interpretation of
the statute until final regulations are released. The IRS
delayed the effective date of any final regulations until
the plan year beginning on or after January 1, 2009.7

II. Relevance to Plan Sponsors

A. Results of Current Studies
For many employers, even those that were funded in

2007, their funding ratios decreased dramatically during
2008 as a result of the stock market collapse and the
considerable drop in long-term interest rates (especially
in the fourth quarter of 2008). That produced the second
perfect storm. Unless significant contributions were
made to the plan for 2008, those funding ratios are
expected to continue to be low during 2009. According to
a recent study by the Mercer consulting firm, employers
in Standard & Poor’s index of 1,500 large corporations
with corporate pension plans were 104 percent funded at
the end of 2007.8 Had those funding ratios continued for
2008 and 2009, employers would have been able to avoid
application of the new benefit restrictions.

The same study estimates that the funding of corpo-
rate pension plans for those same corporate sponsors will
drop to 75 percent for 2008.9 Watson Wyatt also estimates
that plans are now funded 75.2 percent on average.10 As
a result, 2009 employer contributions are expected to
increase significantly and some of the new benefit restric-
tions may begin to apply. The Mercer studies estimate
that the corporate sponsors will end up expensing $70
billion in pension costs, an increase of $10 billion, which
equates to an 8 percent reduction in annual profits.11

Because of the change in the accounting rules, the under-
funded status of the plan must be reflected on the
employer’s balance sheet.12 Reduced profits and larger
liabilities may affect employers’ credit ratings, loan cov-
enants, and decisions concerning capital expenditures.
Employers facing a credit crisis will have to choose
between funding defined benefit plans and reducing
employees’ compensation, benefits, or jobs.

B. Passage of WRERA
Employers’ plea for relief from the PPA funding rules

and the new benefit restrictions resulted in passage of the
Worker, Retiree, and Employer Recovery Act of 2008

2See Kennedy, Tax Notes, Oct. 13, 2008, p. 179, Doc 2008-19711,
or 2008 TNT 200-45.

3ERISA refers to the Employee Retirement Income Security
Act of 1974, P.L. No. 93-406, 88 Stat. 829 (1974). The minimum
funding rules of ERISA were initially set forth in section 302, 29
U.S.C. section 1081. ERISA added parallel provisions to section
412 of the Internal Revenue Code. See section 1013(s) of P.L.
93-406, 88 Stat. 829 (1974). Because of significant changes in the
minimum funding rules resulting from the PPA, a new section
was added to ERISA (ERISA section 303) and a parallel section
was added to the code (section 430). See section 112(a) of P.L.
109-280, 120 Stat. 780 (2006).

4Id. at section 113. Although the restrictions on benefits
appear in ERISA as well as the IRC, the IRS has jurisdiction to
issue regulations under both sections. Thus, all references in this
article will be to the code. The benefit restriction rules apply to
plan years beginning after December 31, 2007. For defined
benefit plans that are qualified (i.e., entitled to favorable tax
treatment under the code), they must satisfy the requirements of
section 401(a) which either sets forth the applicable rules or
cross references to other sections in the 400 series, such as
section 436.

5REG-113891-07, 72 Fed. Reg. 50,544 (Aug. 31, 2007), Doc
2007-19885, 2007 TNT 168-2.

6Announcement 2008-4, 2008-2 IRB 269, Doc 2008-604, 2008
TNT 9-5.

7Notice 2008-21, 2008-7 IRB 431, Doc 2008-2093, 2008 TNT
22-3. The notice also provided transitional guidance for small
plans with 100 or fewer participants. Small plans are allowed to

use a valuation date other than the first day of the plan year.
There are delayed effective dates for collectively bargained
plans and some defense contractor, rural cooperative, and PBGC
settlement plans; however, those plans are not the subject of this
report. Until final regulations are issued, plan sponsors may rely
on a ‘‘reasonable interpretation’’ of the statute. Obviously, the
proposed regulations constitute a reasonable interpretation, but
there may be alternative interpretations that are reasonable. See
reg. section 1.6662-3.

8See ‘‘Pension Plan Deficit Hits Record $409 billion for S&P
1500 Companies; Pension Expense May Rise,’’ Jan. 7, 2009,
available at http://www.mercer.com/summary.htm?idContent=
1332250 (last visited Apr. 2, 2009). Although the funding ratios
are determined on a Financial Accounting Standards Board
disclosure basis, they are comparable to the funding ratios that
will be used for benefit restrictions.

9Id.
10Jerry Geisel, ‘‘Watson Wyatt: Employers Need to Triple

Pension Funding,’’ Workforce Management (Jan. 14, 2009), avail-
able at http://www.workforce.com/section/00/article/26/09/
90.php (last visited Apr. 2, 2009).

11Id.
12 See supra note 2.
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(WRERA).13 Although the WRERA provides technical
corrections to the PPA, it extends only temporary relief to
employers of underfunded plans. They continue to be
subject to the new funding rules and new benefit restric-
tions. This report explains in depth the section 436 benefit
restrictions applicable to single-employer defined benefit
plans under the proposed regulations and the effect they
will have on single employers that maintain defined
benefit plans during 2008 and beyond.

Given the significant decline in pension funding ra-
tios, the American Benefits Council, on behalf of more
than 250 organizations, has petitioned Congress to pro-
vide follow-up, temporary legislation to minimize the
impact that the PPA will have on defined benefit plans
and workers.14

Before the decline of the financial market in mid-2008,
the PBGC reported a deficit of $10.7 billion for single-
employer plans for the fiscal year ending September 30,
with another $473 million deficit for multiemployer
plans.15 One hundred four public companies filed for
bankruptcy during 2008 through mid-November, up
from 78 filings during 2007.16 Should one or more of the
automakers file for bankruptcy, the PBGC could inherit
more than $41 billion of pension obligations.17 Those
difficulties raise concern for the PBGC, which may find
itself in line with others for a major bailout.

Normally, the minimum funding contributions by
corporate sponsors are not due to the plan until 8½
months after the filing of its tax return for the plan year.18

Hence, there is a lag between the timing of the minimum
funding contribution and its actual deposit to the plan.
As will be discussed below, the proposed regulations
state that in the calculation that triggers the benefit
restrictions, plan contributions are not counted as plan
assets unless and until they have been contributed to the
plan. That rule applies beginning in 2009 and will cause
some employers to accelerate 2009 plan contributions to
avoid application of the restrictions.

III. Benefit Restrictions Under Section 436

A. Various Types of Restrictions

The intent behind the benefit restrictions of section 436
is to reduce leakage of accelerated distributions from an
underfunded plan and to limit the continuation or fur-
ther expansion of benefits. Section 436 contains the
following restrictions:

• Section 436(b) limits shutdown benefits and other
unpredictable contingent event benefits for plans
that are less than 60 percent funded (for example, a
subsidized pension benefit for employees who are
terminated because of a plant shutdown);19

• Section 436(c) limits the sponsor’s ability to amend
the plan to increase liabilities for plans that are less
than 80 percent funded;20

• Section 436(d) contains two different limitations for
accelerated benefit payments, depending on
whether the plan is less than 60 percent funded or
between 60 percent and 79 percent funded;21 and

• Section 436(e) limits future benefit accruals for plans
that are less than 60 percent funded (referred to as
‘‘freezing existing benefit accruals’’).22

Under section 436(g), those limitations (other than the
section 436(d) limitations on accelerated benefit pay-
ments) do not apply to a plan for the first five plan
years.23 That five-year rule applies to new and predeces-
sor plans.24 Changes in the 2008 and 2009 economy make
it more likely that a plan’s funding ratio could fall within
the 60 percent to 79 percent range, prompting the restric-
tions under section 436(c) and (d) concerning increased
benefits and accelerated payments. The latter restrictions
will prove more problematic for plan administrators,
who will have to deal with plan participants and benefi-
ciaries facing the limitations on accelerated payments.
The restrictions will also put pressure on employers to
choose between increasing plan contributions to avoid
the restrictions or using those funds for increased wages,
healthcare costs, or other business needs.

13P.L. 110-458, 122 Stat. 5117 (2008) (hereafter WRERA).
14The American Benefit Council’s group letter to Congress

is available at http://www.americanbenefitscouncil.org/
documents/090123_PensionFunding_company_Congress.pdf
(last visited Apr. 2, 2009).

15‘‘Pension Benefit Guaranty Corporation Annual Manage-
ment Report, Fiscal Year 2008,’’ available at http://
www.pbgc.gov/docs/2008amr.pdf (last visited Apr. 2, 2009).
Note: The Government Accountability Office has placed the
PBGC on its high-risk watch list for the 17th consecutive year.
GAO, ‘‘High-Risk Series: An Update,’’ GAO-09-271, p. 87 (Jan.
2009), Doc 2009-1562, 2009 TNT 14-54.

16Susan Tompor, ‘‘Agency That Protects Pension Plans May
Be in Jeopardy,’’ Detroit Free Press, Dec. 14, 2008.

17John D. Stoll, ‘‘Agency Raises Concerns About Car Makers’
Pension,’’ The Wall Street Journal, Jan. 9, 2009. In connection with
the bankruptcy of Lehman Brothers, the PBGC estimates that it
will be responsible for $17.9 million of the plan’s $42.6 million
shortfall. See PBGC News Release No. 09-06 (Dec. 12, 2008),
available at http://www.pbgc.gov/media/news-archive/news-
releases/2008/pr09-06.html (last visited Apr. 2, 2009).

18Section 404(a)(6).

19Section 436(b) and ERISA section 206(g)(1)(C), 29 U.S.C.
section 1056(g)(1)(C).

20Section 436(c) and ERISA section 206(g)(2), 29 U.S.C. sec-
tion 1056(g)(2).

21Section 436(d) and ERISA section 206(g)(3), 29 U.S.C.
section 1056(g)(3). The proposed regulations do not prescribe a
rounding rule for purposes of determining the funded ratio. If it
adopts the rounding rule applicable in the Schedule SB filing,
actuaries would round the plan’s funded ratio to the hundredth
position (e.g., 79.99 percent). This report assumes the plan’s
funded ratio of 79 percent or below is sufficient to trigger the
applicable benefit restrictions.

22Section 436(e) and ERISA section 206(g)(4), 29 U.S.C. sec-
tion 1056(g)(4).

23Section 436(g) and ERISA section 206(g)(6), 29 U.S.C.
section 1056(g)(6).

24Id. According to the proposed regulations, plan years of a
plan are to be aggregated with plan years of a predecessor plan
in accordance with the rules of section 414(a) or reg. section
1.415(f)-1(c). See prop. reg. section 1.436-1(a)(3)(i).
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B. Section 436 Measurement Dates
As noted below, the benefit limitations apply based on

the plan’s funding status, which can change during the
plan year. For purposes of the section 436(b) and (c)
limitations (plant shutdown benefits and future benefit
increases), the plan’s funding status must be determined
immediately before the event to establish whether the
limitations apply and will therefore restrict the occur-
rence of the event. However, for purposes of the section
436(d) and (e) limitations (accelerated payments and
freezing future benefit accruals), the plan’s funding sta-
tus at one point during the year could trigger the
limitation but a subsequent change in funding status
could cause the limitation to cease. Hence, the benefit
limitations in section 436(d) and (e) can start and stop
within the same or subsequent plan years, making the
administration of those limitations extremely difficult. As
a result, the proposed regulations would create a ‘‘section
436 measurement date’’ to determine when the limita-
tions in section 436(d) and (e) stop and start and to
determine the plan’s funding status for purposes of
section 436(b) and (c).25

The benefit restrictions of section 436(b), (c), and (e)
(plant shutdown benefits, future benefit increases, and
current benefit accruals) can be avoided by having the
employer make additional contributions to meet the
applicable 60 percent or 80 percent funding thresholds.26

Those contributions are in addition to the minimum
funding contributions required under section 430.

C. The First Limitation
What constitutes shutdown benefits and other unpre-

dictable contingent event benefits for purposes of section
436(b)? The statute defines the term ‘‘unpredictable con-
tingent event benefit’’ as any benefit payable solely by
reason of a plant shutdown (or similar event) or any
event other than the attainment of age, performance of
service, receipt or derivation of compensation, or occur-
rence of death or disability.27 For example, the plan may
provide subsidized pension benefits for employees who
lose their jobs because of a plant shutdown or layoff even
though those employees haven’t attained the plan’s age
and service requirements necessary for that subsidy.

The proposed regulations define the term ‘‘unpredict-
able contingent event benefit’’ as ‘‘any benefit or increase
in benefits to the extent the benefit or increase would not
be payable but for the occurrence of an unpredictable
contingent event.’’28 The proposed regulations provide
an example in which the benefit is split into an unpre-
dictable contingent event benefit and a remainder ben-
efit.29 In the example, the benefit is split between the

portion that would not be payable but for the occurrence
of the event (the unreduced early retirement subsidy) and
the remaining portion, which is payable without regard
to the occurrence of the event. The proposed regulations
go on to state that if the plan provides for the payment of
a benefit on a severance of employment based on circum-
stances specified in the plan (other than attainment of
age, performance of service, receipt or derivation of
compensation, death or disability), that benefit will be
considered an unpredictable contingent event benefit.30

An issue not addressed in the proposed regulations is
whether the plan liabilities at the beginning of the plan
year must reflect shutdown or other unpredictable con-
tingent event benefits if the event has not actually
occurred. For example, if the employer has routinely shut
down a plant once a year for the last few years, should
the plan liabilities reflect the plant shutdown benefits that
are expected to be paid during the plan year, even though
there has been no announcement to shut down the plant?
It’s not clear from the proposed regulations whether or
not the plan liabilities should reflect the probability of
paying the shutdown or other predictable contingent
benefits.

If one or more unpredictable contingent events occur
during a plan year, those liabilities must then be included
in the determination of the plan’s funding status during
the remainder of the year.31

According to the proposed regulations, if shutdown
benefits or other unpredictable contingent benefits are
attributable to an event that occurs within a period
during which section 436(b) did not apply, those benefits
are not affected by the restriction, even if section 436(b) is
triggered in a subsequent plan year. For example, if a
plant shutdown occurs in 2009 and the 2009 adjusted
funding target attainment percentage (AFTAP) is less
than 60 percent, benefits payable as a result of that
shutdown cannot be paid in 2009 or in any later year.
Those benefits will be permanently forfeited unless the
plan restores them (either automatically or through a
subsequent plan amendment).32 If restored, the benefits
are treated as ‘‘increased benefits’’ under the proposed
regulations for purposes of the section 436(c) restrictions,
and an 80 percent funded threshold would be required to
provide those benefits.33 However, if the 2009 AFTAP
were less than 60 percent but the 2010 AFTAP improved
to 60 percent or more and the plant shut down in 2010,
benefits associated with the 2010 shutdown could be
paid.

D. The Second Limitation
What is considered a plan amendment that increases

benefit liabilities for purposes of section 436(c)? That
limit includes any plan amendment that has the effect of
increasing liabilities to the plan by reason of increased
benefits, the establishment of new benefits (for example,
early retirement window benefits), changes in the rate of

25Prop. reg. section 1.436(j)(4).
26Section 436(b)(2) and ERISA section 206(g)(1)(B), 29 U.S.C.

section 1056(g)(1)(B); section 436(c)(2) and ERISA section
206(g)(2)(B), 29 U.S.C. section 1056(g)(2)(B); and section
436(e)(2) and ERISA section 206(g)(4)(B), 29 U.S.C. section
1056(g)(4)(B).

27Section 436(b)(3) and ERISA section 206(g)(1)(C), 29 U.S.C.
section 1056(g)(1)(C).

28Prop. reg. section 1.436-1(b)(3).
29Id.

30Id.
31Prop. reg. section 1.436-1(g)(6).
32Prop. reg. section 1.436-1(a)(4)(iii)(B).
33Id.
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existing benefit accruals, or changes in the rate at which
benefits become vested. The statute makes an exception
for an amendment that increases benefits under a for-
mula that is not based on a participant’s compensation
(for example, inflation adjustments for flat dollar
plans).34 However, under that exception, the rate of
increase must be less than or equal to the current rate of
increase in the average wages of participants covered by
the amendment. The proposed regulations state that if
the plan amendment applies to both currently employed
participants and terminated participants, they all must be
included in determining the increase in average wages of
participants covered by the amendment, even though the
terminated participants are deemed to have no increase
or decrease in wages for the period after severance from
employment.35 That result can be softened by having two
different amendments — an increase for currently em-
ployed participants and another increase for terminated
participants. In that case, the two amendments are con-
sidered separately in determining the increase in the
average wages.36

The IRS informally maintains that cost of living
changes resulting under the maximum dollar defined
benefit limitation of section 415(b) (for example, the
change from the 2008 dollar limit of $185,000 to the 2009
dollar limit of $195,000)37 and changes in the determina-
tion of lump sum distributions under section 417(e) are
deemed to be plan amendments for purposes of section
436(c). Thus, if the restriction applies, those increases
would be limited. Under the proposed regulations, how-
ever, the IRS states that plan amendments resulting in
mandatory changes in the plan’s vesting schedule (for
example, top heavy or plan termination requirements)
are not considered plan amendments for purposes of
section 436(c).38

E. The Third Limitation

The benefit restrictions of section 436 are closely tied
to the minimum funding rules of section 430. However,
instead of using the funding target attainment percentage
(FTAP) of section 430, an alternate fraction, the AFTAP, is
used to measure the funding status of the plan for the
benefit restrictions.39 Determination of the AFTAP is
discussed in Part IV.C of this report. Once the AFTAP is
determined, the benefit restrictions of section 436 are
threefold:

• if the AFTAP is less than 60 percent on a section 436
measurement date, the plan must restrict the pay-

ment of any prohibited payment with an annuity
starting date on or after that date;40

• if the AFTAP falls within the 60 percent to 79 percent
corridor on a section 436 measurement date, the
plan is allowed to make benefit payments (a single
lump sum or multiple payments under an optional
form) with an annuity starting date on or after that
date in the form of a prohibited payment, but only if
the present value of that payment does not exceed
the lesser of 50 percent of the present value of
benefits or 100 percent of the PBGC guaranteed
amount;41 and

• if the AFTAP is less than 100 percent and the plan
sponsor is bankrupt on the section 436 measurement
date, the plan must restrict the payment of any
prohibited payment with an annuity starting date
on or after that date.42

Hence, for nonbankrupt sponsors, less than 60 percent
funding results in the total prohibition of any lump sum
distributions, whereas funding between 60 percent to 79
percent permits some partial lump sum or other acceler-
ated distributions, which are subject to a maximum cap.

1. What is a prohibited payment and who is affected?
The statute defines ‘‘prohibited payment’’ as any pay-
ment in excess of the monthly single life annuity (plus
any Social Security supplements), including the purchase
of an annuity contract from an insurer.43 That would
include the following forms of payment:

• partial and full lump sum distributions, including
refund of employee contributions;

• Social Security level income annuities;
• installment payments for a fixed period of years;
• retroactive annuity starting date payments, includ-

ing back payments to a retroactive annuity starting
date before the date the qualified joint and survivor
annuity explanation was given to the participant;
and

• lump sum death benefits or cash refund annuities.
While the restriction applies, it affects any participant

or beneficiary with an annuity starting date that occurs
during that period. Defined by cross-reference to section
417(f)(2), an annuity starting date means the first day of
the first period for which an amount is payable as an
annuity, or, for nonannuities, the first day on which all
events have occurred that entitle the participant to that
benefit.44 For purposes of the latter date, the proposed
regulations specify that the term ‘‘all events’’ includes the
participant’s election, the participant’s severance from
employment, and, if applicable, the participant’s survival

34Section 436(c)(3) and ERISA section 206(g)(2)(C), 29 U.S.C.
section 1056(g)(2)(C).

35Prop. reg. section 1.436-1(c)(3)(ii).
36Prop. reg. section 1.436-1(c)(3)(iii).
37The 2008 Enrolled Actuaries Meeting, ‘‘Questions to IRS/

Treasury and Summary of Their Responses,’’ Q&A 21.
38Prop. reg. section 1.436-1(c)(4). Presumably, full vesting

required under Title II for purpose of a full or partial plan
termination would also not be deemed to be a plan amendment
for this purpose.

39Section 436(j)(2) and ERISA section 206(g)(9)(B), 29 U.S.C.
section 1056(g)(9)(B).

40Section 436(d)(1) and ERISA section 206(g)(3)(A), 29 U.S.C.
section 1056(g)(3)(A).

41Section 436(d)(3) and ERISA section 206(g)(3)(C), 29 U.S.C.
section 1056(g)(3)(C).

42Section 436(d)(2) and ERISA section 206(g)(3)(B), 29 U.S.C.
section 1056(g)(3)(B).

43Section 436(d)(5) and ERISA section 206(g)(3)(E), 29 U.S.C.
section 1056(g)(3)(E).

44Id.
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to the date as of which the payment is made.45 Under the
rules of section 417, however, the participant’s signed
election is not required to begin the annuity starting date.
The regulations’ requirement would become burdensome
to plan administrators if the triggering events change
over the course of a plan year, causing participants to
review their prior elections.

2. If the AFTAP falls within the 60 percent to 79 percent
corridor, what prohibited payments can be paid? Be-
cause the AFTAP is not below 60 percent, some acceler-
ated payments may be made. For some plan
administrators, implementation of those rules would
pose a huge administrative challenge. Under the pro-
posed regulations, the IRS would split the benefits be-
tween the unrestricted and restricted portions. That
requirement would complicate the participant’s election
process.

The proposed regulations would also require that the
plan give a participant the option of deferring payment
of the restricted amount to a later date (presumably to a
plan year in which the limitations no longer apply) or
splitting the benefit into two portions.46 However, if the
individual elects to receive the restricted portion of the
benefit in the form of an annuity, the proposed regula-
tions would not permit the payment of any excess
amounts until the restriction lapses.47

The unrestricted portion equals the lesser of 50 percent
of the present value of benefits or 100 percent of the
PBGC guaranteed amount, and it must be payable in
accordance with the ordinary optional forms of benefits
available under the plan (including lump sum payment,
if provided).48 Hence, the plan could make a lump sum of
50 percent of the value of the benefit, provided it is below
the lump sum amount of the PBGC guaranteed level. The
proposed regulations state that the present value of
benefits is normally determined under the plan except
that if the lump sum provides a benefit greater than that
determined using the actuarial assumptions of section

417, the latter applies in determining the present value.49

That will reduce the amount of the permitted lump sum
payment.

Because the PBGC guarantees only monthly benefits,
it had to issue technical guidance about how to calculate
the lump sum present value of the PBGC maximum
guarantee by age.50 The table (in Appendix A) shows the
PBGC maximum lump sum at each age payable during
the calendar year (not plan years). It appears that the
table is based on the participant’s age when the present
value computation is made, not as of the participant’s last
birthday (which is used to compute the monthly guaran-
tee tables).

The restricted portion (the present value of the benefit
that exceeds the unrestricted portion) may be paid under
any optional form of benefit available under the plan to
the extent it doesn’t exceed the prohibited payment (a
single life annuity, including Social Security supplement).

Example: The plan’s AFTAP falls within the 60
percent to 79 percent corridor on January 1, 2010;
hence, a participant’s accrued benefit cannot be
paid solely in the form of a lump sum. An unmar-
ried participant P retires at age 65 on or after
January 1, 2010, with an accrued benefit of a $10,000
monthly life annuity. The lump sum value of P’s
accrued benefit (using actuarial assumptions under
section 417) is $1,416,000. If P elects to bifurcate the
prohibited payment, the unrestricted portion
equals the lesser of (1) 50 percent of $1,416,000 =
$708,000, or (2) $637,200 (the assumed present
value of the PBGC $4,500 monthly guaranteed
benefit), which is $637,200. The plan may pay
$637,200 to P as a prohibited payment in a single
lump sum or other optional form. The remaining
portion (the difference between $1,416,000 and
$637,200 equal to a $5,500 monthly annuity) must
be restricted. Thus, P may elect any optional form
of benefit permitted under the plan, but only to the
extent it doesn’t exceed the $5,500 monthly life
annuity amount.51

3. What if the benefit restrictions lapse? The proposed
regulations use the section 436 measurement date for
purposes of the benefit restrictions to indicate when the
restriction applies and when it changes. If an increase in
the plan’s AFTAP eliminates the restriction, there is a new
section 436 measurement date. For participants with
annuity starting dates after the new section 436 measure-
ment date, the plan may resume paying them lump sum
or other accelerated payments in accordance with the

45Prop. reg. section 1.436-1(d)(5)(ii)(B).
46Prop. reg. section 1.436-1(d)(3)(ii)(A). Although a termi-

nated or retired participant may elect to defer commencement of
benefits until a later date, Title II of ERISA imposes minimum
distribution rules when the employee attains age 70½. However,
Title I of ERISA does not compel commencement of benefits at
age 70½.

47Prop. reg. section 1.436-1(d)(3)(iii). In its comments to the
IRS, the American Society of Pension Professionals and Actuar-
ies (ASPPA) recommends the approach used with the payment
of restricted accelerated payments to the top 25 employees
under the nondiscrimination rules of section 401(a)(4), whereby
the restricted amount (originally 50 percent of the lump sum)
could be adjusted for interest and subsequent payments, and
then the balance paid in full when the restrictions lapse. See
ASPPA, ‘‘Comments on Benefit Restrictions for Underfunded
Pension Plans’’ (Nov. 28, 2007), Doc 2007-27088, 2007 TNT
240-21. The proposed regulations also state that benefits pro-
vided to a participant and any beneficiary (e.g., an alternate
payee under a qualified domestic relations order) are aggre-
gated for purposes of the benefit limitations under section
436(d)(3). Prop. reg. section 1.436-1(d)(3)(iii)(B).

48Prop. reg. section 1.436(d)(3)(ii)(B).

49Prop. reg. section 1.436-1(d)(3)(i)(A).
50PBGC Technical Update 07-4, sets forth the method used to

calculate the present value for the PBGC maximum guarantee
benefits at each age, available at http://www.pbgc.gov/
practitioners/interest-rates/content/hr1128.html (last visited
Apr. 2, 2009). This is not determined by the plan. The PBGC’s
update doesn’t indicate how the participant’s applicable age is
to be determined, thus allowing the plan to use a reasonable
method. However, the PBGC table is based on the participant’s
age and months as of the annuity starting date.

51Prop. reg. section 1.436-1(d)(3)(v), Example 1.
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terms of the plan. As mentioned earlier, for participants
and beneficiaries whose annuity starting date was subject
to the restriction, their election to defer commencement
of the restricted benefit (assuming appropriate spousal
consent), if exercised, would trigger a new annuity
starting date.52 The proposed regulations treat that op-
tion, whether automatic or amended under the plan, as a
plan amendment that increases benefits, thereby requir-
ing that the plan meet the AFTAP 80 percent threshold to
be effective.53 Also, a second annuity starting date may
complicate administration of the plan because spousal
consents may be required and there may be new section
417(e) limits in effect at that time.

4. Are de minimis lump sums permitted? Early on, the
question arose whether de minimis lump sum distribu-
tions could be made under the benefit limitations because
there was no exception for those amounts under the
statute. Thankfully, the WRERA permits lump sum dis-
tributions of $5,000 or less to be made regardless of the
imposition of the limitation on accelerated payments.54

F. The Fourth Limitation

If the plan’s AFTAP is less than 60 percent, future
benefit accruals must cease (that is, be frozen). The intent
behind that restriction is to force the employer to pay for
existing benefits up to a 60 percent funding threshold
before any future benefits can be accrued. The WRERA
provides temporary relief by not imposing that benefit
restriction for the 2009 plan year if the plan was at least
60 percent funded during the 2008 plan year.55

IV. Various AFTAP Ranges

A. Prior Funding Rules
Before the PPA, Congress used funding targets (that is,

comparison of plan assets to a given percentage of plan
liabilities) to encourage underfunded plans to accelerate
contributions.56 The employer monitored its progress
with the funding rules by maintaining a bookkeeping
account (the funding standard account) on a cumulative
basis. Doing so kept track of the required minimum
charges assessed against the plan versus the credits

received, based on actual contributions and other
credits.57 Contributing more than what was otherwise
required created a positive credit balance, which could be
used in subsequent plan years to offset what would then
be required by the employer. Congress became less
enamored with the concept of a credit balance when
interest rates plummeted (causing plan liabilities to in-
crease) and plan assets were immediately distressed. Had
employers been forced to make prior year contributions
despite positive credit balances, the amount of under-
funding would not have been as significant as it was
during the early 2000s.

With the passage of the PPA, Congress eliminated the
use of the funding standard account and split the credit
balances — retaining the pre-2008 credit balance (the
carryover balance or COB) and creating a post-2008 credit
balance (the prefunding balance or PFB).58 The PPA also
required subtracting credit balances from plan assets for
some purposes, thereby further reducing the value of net
plan assets.

B. PPA Funding Rules
Under the minimum funding rules of section 430, a

shortfall exists if plan assets, reduced by all credit bal-
ances (the net plan assets), are subtracted from 100
percent of the value of plan benefits at the beginning of
the plan year (the funding target). That shortfall must be
amortized over a seven-year period.59 Any benefit restric-
tions that could be imposed during the plan year cannot
be factored into the funding requirements. The PPA
provided transitional relief in determining the shortfall,
whereby net plan assets are compared with 92 percent of
the funding target for 2008, 94 percent for 2009, and 96
percent for 2010.60 However, the law was written in such
a way that the plan sponsor lost the ability to transition
gradually under the PPA requirements if it failed to meet
the applicable 2008-2010 funding targets in any one of
those years.61 With the dramatic drop in plan asset equity
values during 2008, many employers faced the potential
for loss of the 2009 and 2010 transitional relief. The
WRERA provides that the transitional relief is not lost
simply because the plan falls below the applicable tran-
sitional funding target percentage between 2008 and
2010.62 That will make an important difference to em-
ployers facing a funding shortfall to escape a funding
deficiency at the presumed 100 percent target level.

Section 430(d)(2) coins a new term, FTAP, which is the
ratio of net plan assets to the funding target for the plan.
Generally, the funding target is the present value of all

52Prop. reg. section 1.436-1(d)(3)(ii)(A).
53Prop. reg. section 1.436-1(a)(4)(ii)(B).
54WRERA, section 101(c)(2)(C). If an employee is entitled to

a lump sum distribution of $6,000 and the benefit restrictions of
code section 436(d)(3) are applicable, 50 percent of the $6,000
benefit must be restricted; the WRERA exception does not
permit $5,000 to be paid as a lump sum.

55See WRERA, section 201.
56Former section 412(m)(1) and former ERISA section

302(e)(1), former 29 U.S.C. section 1082(e)(1) (requiring funding
of at least 100 percent of current liabilities to avoid quarterly
employer contribution requirements); former section
412(l)(9)(B) and former ERISA section 101(d)(1), former 29
U.S.C. section 1021(d)(1) (requiring funding of at least 80
percent of current liability to avoid required additional funding
charges and alternative participant notification); and former
section 412(l)(11) (requiring funding of at least 60 percent of
current liability to avoid restrictions on plan amendment im-
provements).

57Former section 412(b)(3) and former ERISA section
302(b)(3), former 29 U.S.C. section 1082(b)(3).

58Section 430(f)(5) and ERISA section 303(f)(5), 29 U.S.C.
section 1083(f)(5).

59Section 430(c)(4) and ERISA section 404(c)(4), 29 U.S.C.
section 1104(c)(4).

60Section 430(c)(5)(B)(ii) and (iv) and ERISA section
303(c)(5)(ii) and (iv), 29 U.S.C. section 1083(c)(5)(B)(ii) and (iv).

61Id.
62WRERA, section 101(c)(1)(F)(ii)(II) (amending ERISA sec-

tion 206(g)(9)(C), 29 U.S.C. section 1056(g)(9)(C)) and section
101(c)(2)(E)(ii)(II) (amending section 436(j)(3)).
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benefits accrued or earned under the plan as of the
beginning of the plan year.63 For plans considered to be at
risk (that is, the regular FTAP for the prior year is less
than 80 percent and the at-risk FTAP for the prior year is
less than 70 percent), a second ‘‘at risk funding target’’ is
computed.64 The former funding target is the starting
point for determining the funded status for purposes of
the benefit restrictions.

C. Calculation of the AFTAP

The benefit restrictions of section 436 are closely tied
to the minimum funding rules of section 430 but use an
alternate fraction, the AFTAP, for measuring the funding
status of the plan. That fraction begins with the same
numerator from FTAP (that is, the net plan assets) but 100
percent of the denominator from FTAP (not the transi-
tional funding target percentages for 2008-2010).65 It then
adds to each, annuity purchase made during the two
preceding plan years for all nonhighly compensated
participants, thereby producing the AFTAP. The regular
FTAP fraction is used for that calculation even if the plan
is at risk for purposes of the funding rules. Because the
cost of annuity purchases is an addition to both the
numerator and the denominator of the FTAP ratio, the
AFTAP ratio will always be greater than or equal to the
FTAP ratio.

The proposed regulations reflect that the COB and
PFB must be subtracted from plan assets for some
purposes, including the determination of the FTAP,
which in turn applies to the determination of the
AFTAP.66 However, the statute provides an exception for
plans that are fully funded on an FTAP basis (not on an
AFTAP basis): If the plan’s FTAP is 100 percent or more
(determined without subtracting the COB and PFB from
the plan asset value), the value of gross plan assets is
used for both the FTAP and AFTAP computations (that is,
the COB and PFB are not subtracted from plan assets).67

For that exception, the limited transitional relief applies
whereby the 100 percent hurdle is substituted with 92
percent for 2008, 94 percent for 2009, and 96 percent for
2010.68 Thus, employers will have to decide whether to
pursue full funding of the FTAP to avoid the benefit

restrictions or continue to make the minimum funding
contributions with the potential of being subject to the
benefit restrictions.

To recap, the 100 percent of the funding target is used
in determining the AFTAP. The reduced percentages (92
percent, 94 percent, and 96 percent) of the funding target
apply only in ascertaining whether to reduce the credit
balances from the plan asset value. If gross plan assets
meet the required funding target, credit balances do not
have to be offset; if gross plan assets do not meet the
required funding target, credit balances are offset to
produce net plan assets. Given the wide gap in the
funding status for many plans during 2008 and 2009, it is
unlikely that employers can contribute sufficient
amounts to fully fund the plan to the 92 percent and 94
percent funding target levels. Thus, the issue of benefit
restrictions must be addressed.

D. Liabilities Included in AFTAP
In the context of plant shutdown benefits and pro-

posed increased benefits, the AFTAP would not normally
include the full cost of those benefits in the current year’s
value until the event (the triggering of shutdown benefits
or a plan amendment increasing benefits) actually oc-
curred. However, if an event occurs, the statute requires
that the AFTAP be determined as if the liabilities associ-
ated with those events occurred.69 Therefore, if the
AFTAP was 60 percent or more when the plant shut
down, the section 436(b) restrictions would not permit
the payment of shutdown benefits unless the AFTAP was
60 percent or greater after taking into account the cost of
the shutdown liabilities. In effect, that requires the em-
ployer to pay the cost of the shutdown benefits (up to the
60 percent threshold) to avoid the restriction. Similarly,
the cost of increasing benefits via a plan amendment
would have to be paid (up to the 80 percent threshold) to
avoid that restriction.

There is no similar requirement if the payment of
lump sum benefits would reduce the AFTAP below the
applicable 60 percent or 80 percent threshold. But in
those cases, the employer is not allowed to make addi-
tional contributions to avoid the applicable threshold.70

In fact, unlike the other benefit restrictions, the statute
automatically converts the credit balances into assets if
that conversion would cause the plan to attain the 60
percent or 80 percent threshold.71

Similar to the treatment for the payment of lump sum
benefits, the plan does not freeze future benefit accruals
simply because the cost of those accruals would push the
AFTAP below 60 percent. If the AFTAP later moves into
the 60 percent to 79 percent range, benefit accruals may
begin again (unless the plan specifies the contrary), but
retroactive accruals are not required. The plan may be
amended (or may already so provide) for retroactive

63Section 430(d)(1) and ERISA section 303(d)(1), 29 U.S.C.
section 1083(d)(1).

64Section 430(i)(1) and ERISA 303(i)(1), 29 U.S.C. section
1083(i)(1) (the ‘‘at risk funding target’’ adjusts the actuarial
assumptions by accelerating the timing of the benefit payments
and the assuming the most valuable optional form of benefit
payment).

65Section 436(j)(1) and ERISA section 206(g)(9)(A), 29 U.S.C.
section 1056(g)(9)(A). I surmise that the AFTAP was adjusted for
any prior two-year annuity contracts to reduce fluctuations
year-to-year for small employers. Because highly compensated
employees tend to elect lump sum distributions in lieu of
annuity contracts, the statute adds back in only the annuity
contracts purchased for nonhighly compensated employees.

66Prop. reg. section 1.436-1(j)(2)(ii).
67Section 436(j)(3)(A) and ERISA 206(g)(9)(C)(i), 29 U.S.C.

section 1056(g)(9)(C)(i).
68Section 436(j)(3)(B) and ERISA section 206(g)(9)(C)(ii), 29

U.S.C. section 1056(g)(9)(C)(ii).

69Section 436(b)(l)(B) and (c)(1)(B) and ERISA section
260(g)(1)(A)(ii) and (g)(2)(A)(ii), 29 U.S.C. section
1056(g)(1)(A)(ii) and (g)(2)(A)(ii).

70Prop. reg. section 1.436-1(f)(2)(i)(A).
71Section 436(f)(3)(A) and ERISA section 206(g)(5)(C)(i), 29

U.S.C. section 1056(g)(5)(C)(i).
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accruals, but the amendment is deemed to be for in-
creased benefits and is therefore permitted only if the
AFTAP is at least 80 percent. However, there is a special
rule under the proposed regulations for plans that auto-
matically provide for retroactive accruals. The plan pro-
vision would be treated as a plan amendment increasing
benefits only if the restricted period exceeded 12 months.
Hence, a freeze on accruals that didn’t exceed 12 months
would not subject the plan to the 80 percent AFTAP
threshold requirement.72

E. Value of Plan Assets Included in AFTAP
For purposes of determining the AFTAP under section

436(b) and (c) (plant shutdown and benefit increases), the
statute requires that the AFTAP be determined as if the
liabilities associated with those events occurred.73 How-
ever, the value of plan assets continues to be determined
as of the valuation date, regardless of the subsequent
performance of the assets. What’s unusual is the treat-
ment of subsequent plan contributions (over and above
the minimum required contributions under section 430)
to avoid those benefit restrictions.

If the AFTAP was initially below the applicable thresh-
old (for example, 60 percent or 80 percent) without taking
into account the associated liabilities, the AFTAP is
recomputed by adding the associated liabilities into the
funding target and leaving plan assets valued as of the
valuation date.74 However, if the AFTAP was initially at
or above the applicable threshold (for example, 60 per-
cent or 80 percent) without taking into account the
associated liabilities, the AFTAP is recomputed by add-
ing the associated liabilities into the funding target, but
plan assets may be increased to reflect contributions later
made to specifically avoid the benefit limitations.75 The
same rule applies in the context of the limitations under
section 436(e) (freezing benefit accruals).76 The benefit
restrictions of section 436(d) (prohibition on accelerated
payments) are the only ones that cannot be avoided
through the payment of additional employer contribu-
tions.

F. Three AFTAP Trigger Points
If the AFTAP falls within one of three ranges, some or

all of the benefit restrictions apply:
• Normally, if the AFTAP is between 80 percent and

99 percent, there are no restrictions. However, if the
AFTAP is less than 100 percent and the sponsor is
bankrupt, section 436(c) limits any benefit increases
and section 436(d) restricts any prohibited pay-
ments.

• If the AFTAP drops below 80 percent but is between
60 percent and 79 percent, section 436(c) limits any
benefit increases and section 436(d) restricts some
prohibited payments.

• If the AFTAP drops below 60 percent, all the restric-
tions apply — section 436(b) prohibits shutdown
and contingent event benefits; section 436(c) pro-
hibits any benefit increases; section 436(d) restricts
any prohibited payments; and section 436(e) freezes
future benefit accruals.

As mentioned earlier, the statute explicitly permits the
restrictions of section 436(b), (c), and (e) (the shutdown
benefits, increased benefits, and a freeze on future ben-
efits) to be avoided if the employer contributes to the
plan an amount sufficient to result in raising the AFTAP
above the applicable threshold. If that happens, the
statute assumes that the benefit restriction never applied.
Those contributions would be in addition to the mini-
mum required contribution called for under the mini-
mum funding rules of section 430.

What becomes more complicated is if and when the
AFTAP changes during the plan year and when it does
change, how do the prior restrictions interact with the
new (or lack of) restrictions. The proposed regulations
provide complex answers to these questions, and thus
will require close attention by the plan administrator.

G. Statutory Presumptions
According to the statute, the AFTAP is determined as

of the beginning of the plan year.77 Although the value of
plan assets may be known at the beginning of the plan
year, the value of plan liabilities is usually not yet
calculated because of lags in data collection facing the
plan’s actuary. To avoid a delay in certification of the
current year’s AFTAP, the statute provides a series of
presumptions regarding the determination of the AFTAP
in some (but not all) circumstances. Those presumptions
may be negated by a later actuarial certification of the
actual AFTAP. Interestingly, the statute does not compel
the actuary to make a certification; it simply relies on the
application of the presumptions to force the plan sponsor
to compel a certification to avoid the restrictions.

The proposed regulations would go beyond the stat-
ute and create a no man’s land for the presumed AFTAP,
subjecting the sponsor to liability if the plan didn’t
comply with the qualification requirements of the statute
or if the plan didn’t follow the terms of the plan. This is
particularly problematic if the later certification of the
AFTAP (including the range certification, to be discussed
later) results in a material change in the prior presumed
AFTAP.

The congressional intent of the statutory presump-
tions was to put pressure on the employer to attain an
actuarial certification regarding the current year’s AFTAP
as soon as possible during the plan year. If the plan was

72Prop. reg. section 1.436-1(a)(4)(ii)(B).
73Section 436(b)(l)(B) and (c)(1)(B) and ERISA section

260(g)(1)(A)(ii) and (g)(2)(A)(ii), 29 U.S.C. section
1056(g)(1)(A)(ii) and (g)(2)(A)(ii).

74Prop. reg. section 1.436(f)(2)(iii)(A) and (f)(2)(iv)(A).
75Prop. reg. section 1.436(f)(2)(iii)(B)(2) and (f)(2)(iv)(B)(2).
76Prop. reg. section 1.436(f)(2)(v).

77See section 430(d)(2), which defines funding target for a
plan year as the present value of all benefits accrued or earned
under the plan as of the beginning of the plan year, which in
turn are used in the computation of the FTAP and the AFTAP.
There is an exception for small plans, with 100 or fewer
participants, which are permitted to use the last day of the plan
year as the valuation date. See Notice 2008-21, supra note 7, for
the transitional rules applicable to those plans for plan years
beginning in 2006, 2007, and 2008.
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subject to one of the restrictions of section 436 in the
preceding year, the first presumption assumes that the
restrictions will continue to apply in the current year by
using the prior year’s AFTAP. The second and third
statutory presumptions are designed to reduce the first
presumed AFTAP if the certification is not made by
specified dates during the plan year.

Assuming a plan has a calendar plan year, the statu-
tory presumptions are as follows:

• The first presumption: Until a current year certifica-
tion is made, if the plan was subject to the benefit
limitation in the prior year, the January 1 AFTAP
equals the prior year’s AFTAP.78

• The second presumption: Until a current year certifi-
cation is made, if the plan was not subject to a
benefit limitation in the prior year but the AFTAP in
the prior year was within 10 percentage points of the
applicable benefit restriction threshold (100 percent
for bankrupt employers, 80 percent, or 60 percent),
the April 1 AFTAP equals the prior year’s AFTAP
minus 10 percent.79

• The third presumption: Until a current year certifica-
tion is made, the October 1 AFTAP is conclusively
presumed to be less than 60 percent.80

Because of the WRERA, there is limited relief from the
section 436(d) restriction (freezing benefits) for the plan
year beginning on or after October 1, 2008, and ending
before or on September 30, 2009 (the relief year).81 Plans
that were at least 60 percent funded in the prior year do
not have to freeze benefits during the relief year. Hence,
2008 calendar year plans that were at least 60 percent
funded can avoid freezing benefits during 2009. If the
markets recover before the end of 2009, additional con-
tributions may not be needed to avoid a freeze for 2010.

Thus, a plan that was subject to the benefit restrictions
in a prior year must automatically assume that the
current year’s AFTAP was the same as the prior year,
thereby triggering the same benefit restrictions for the
current year. That presumption can be immediately ne-
gated by an actuarial certification of the current year’s
actual AFTAP. For plans that were not subject to the
benefit restrictions in the prior year but whose AFTAP
that year was within 10 percent of the applicable benefit
restriction threshold that could trigger a restriction (for
example, the AFTAP was 85 percent and therefore within
10 percentage points of the 80 percent threshold), the
current year’s AFTAP as of April 1 would be the prior
year’s AFTAP less 10 percent. That puts a premium on
getting the actuarial certification before April 1 to negate
the presumption. In any event, if there is no certification
by the first day of the 10th month, the current year’s

AFTAP is presumed to be less than 60 percent, thereby
triggering all the benefit restrictions.

Each of the three statutory presumptions will be
examined, followed by the IRS’s interpretation of those
presumptions under the proposed regulations.

H. The First Presumption
Under the first presumption, the statute states that ‘‘in

any case in which a benefit limitation under subsection
(b), (c), (d) or (e) has been applied to a plan with respect
to the plan year preceding the current year,’’ the pre-
sumption is then to use the prior year’s AFTAP is used
(for the first three months or, if earlier, until an actuarial
certification is made). The statutory language raises the
following questions:
1. What is the presumption in the first 2008 plan year,
given that no plan was subject to the limitations of
section 436 in 2007 (because they weren’t yet effective)?
The statute affirms the IRS’s authority to provide ‘‘such
methods of estimation’’ to compute the FTAP for the
preceding year in the case of plan years beginning in
2008.82

The preamble to the proposed regulations states that
because ‘‘no plan could be subject to a benefit limitation
for a plan year that precedes the plan year that begins in
2008, the section 436(h)(1) presumption generally will not
apply to any plan before the first plan year beginning in
2009.’’83 However, the proposed regulations go on to say
that the first presumption does apply to the 2008 plan
year based on the certified FTAP for the 2007 plan year.
For determining the 2007 FTAP, that fraction is computed
as follows:84

• The numerator is equal to the value of 2007 plan
assets (as determined under pre-PPA section
412(c)(2) rules), net of the plan’s COB, provided the
value of gross assets (before subtracting COB) falls
within the corridor of 90 percent to 110 percent of
the fair market value of assets on the plan’s valua-
tion date.85

• The denominator is equal to the plan’s 2007 current
liability (as determined under pre-PPA section
412(l)(7) rules) on the plan’s valuation date.86

Then, in determining the 2007 AFTAP, the numerator
and denominator of the 2007 FTAP are increased by the
aggregate amount of annuity purchases for nonhighly
compensated employees made during 2005 and 2006.87

78Section 436(h)(1) and ERISA section 260(g)(7)(A), 29 U.S.C.
section 1056(g)(7)(A).

79Section 436(h)(3) and ERISA section 260(g)(7)(C), 29 U.S.C.
section 1056(g)(7)(C).

80Section 436(h)(2) and ERISA section 260(g)(7)(B), 29 U.S.C.
section 1056(g)(7)(B).

81WRERA, section 202(a)(2) and (b)(2).

82Section 436(k) and ERISA section 260(g)(10), 29 U.S.C.
section 1056(g)(10).

83Preamble, REG-113891-07.
84Prop. reg. section 1.436-1(j)(2)(iii).
85Prop. reg. sections 1.430(f)-1(h)(5) and 1.436(j)(2)(iii). If the

value of the plan assets is not at least equal to 90 percent of the
plan’s current liability for the 2007 plan year, the plan’s COB
must be subtracted from the asset value to produce the net plan
asset value. There is a special rule in 2007, providing that if the
plan was at least 90 percent funded without subtracting the
COB, the credit balance may be ignored in determining the 2007
FTAP.

86Prop. reg. section 1.430(f)-1(h)(5)(ii).
87Prop. reg. section 1.436-1(j)(3)(iii)(B).
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There is a special lookback rule for 2007 that provides
that if the value of plan assets is greater than or equal to
90 percent of current liabilities, the COB is not an offset to
the value of plan assets. Given that the FTAP is at least 90
percent, the benefit restrictions won’t be applicable. As of
April 1, 2008, the plan’s AFTAP is not within 10 percent-
age points of the 80 percent threshold, and therefore the
second presumption will not come into play. By October
1, 2008, the 2008 AFTAP must be certified to avoid the
third presumption. By then, if the value of plan assets is
at least 92 percent (the 2008 limit) of the funding target,
the COB does not have to be subtracted from the assets.
2. What if the actuary hasn’t certified the 2007 AFTAP
before the 2008 plan year? If the actuary has not yet
certified the 2007 AFTAP (in accordance with the above
rules) before the beginning of the 2008 plan year, the
proposed regulations would deem that the 2008 AFTAP
on the first day of that plan year is less than 60 percent.88

That presumption can be rebutted by certifying the 2007
or 2008 AFTAP calculation in the 2008 plan year. This rule
applies as of the first day of the 2008 plan year for
purposes of the benefit restrictions in section 436(b) and
(c) (plant shutdown and benefit increases) and as of the
first day of the fourth month of the 2008 plan year for the
restrictions in section 436(d) and (e) (accelerated benefit
payments and frozen benefit accruals).89 Thus, if a plant
shutdown or a plan amendment that increases benefits
occurs in the first three months, the restrictions are
applied to the 2007 AFTAP (or to the presumed 2007
AFTAP of less than 60 percent if there is no certification),
and the benefits cannot be paid or increased if doing so
would result in the 2007 AFTAP dipping below or further
below the applicable threshold.

As of April 1, 2008 (for calendar plans), the second
presumption reduces the 2007 AFTAP by 10 percentage
points unless a 2008 certification has been made. As of
October 1, 2008, the third presumption will reduce the
2007 AFTAP below 60 percent unless a 2008 certification
has been made. In computing the actual 2008 AFTAP,
plan assets may include contributions reasonably ex-
pected to be made for the 2007 plan year, even though
they are made as late as September 15, 2008.90

Does the presumption apply regardless of which of
the benefit limitations under subsection (b), (c), (d), or (e)
were applicable? Does the fact that any one of the
limitations applied in the prior year trigger the presump-
tion about the prior year’s AFTAP for all the benefit
limitations in the current year? How does the presump-
tion apply if the employer made a specific contribution to
avoid the limitation under subsection (b), (c), or (e), but
couldn’t do so under subsection (d) because those restric-
tions do not provide that additional contributions can
negate the restrictions?

The proposed regulations maintain that if a plan was
subject to a benefit limitation on the last day of the prior
plan year (that is, any of the limitations of section 436(b),
(c), (d), or (e)), the first day of the plan year is a section

436 measurement date and the AFTAP as of that date is
presumed to be the prior year’s certified AFTAP, until the
actuary certifies the current year’s AFTAP.91

3. What if the AFTAP for the preceding plan year hasn’t
been certified by the first day of the next plan year?
Similar to the approach taken in determining the pre-
sumed 2008 AFTAP, if the actuary has not certified the
prior year’s AFTAP as of the first day of the 10th month
of the preceding plan year, the proposed regulations
deem that the prior year’s AFTAP is less than 60 per-
cent.92 Although the proposed regulations maintain that
a later certification (from October 2 through December 31
for calendar year plans) will not negate that presump-
tion, they do provide that the certification can be the
presumed AFTAP as of the beginning of the next plan
year.93 If there is no certification for calendar year plans
by the end of the prior year, the ‘‘less than 60 percent’’
presumption can be later negated if the actuary makes a
certification of the prior year’s AFTAP between the first
and fourth months of the current year, and that certifica-
tion will mark a new section 436 measurement date.94

The prior year’s certified AFTAP then becomes the pre-
sumed AFTAP for the current year unless the second or
third presumptions later alter it. If the actuary makes the
certification of the prior year’s AFTAP between the 4th
and 10th months of the current year, that certification will
mark a new section 436 measurement date. However,
that AFTAP may later be reduced if the second presump-
tion is triggered.95

Example: The actuary of a calendar year plan does
not certify the 2008 AFTAP by October 1, 2008. As a
result, the 2008 AFTAP becomes less than 60 per-
cent on October 1, 2008. Three different fact pat-
terns illustrate the rules:
• If the actuary certifies the 2008 AFTAP to be 75

percent on November 1, 2008, the 2008 AFTAP
remains less than 60 percent for the last three
months of 2008, but the January 1, 2009, AFTAP is
presumed to be 75 percent.

• If the actuary certifies the 2008 AFTAP to be 75
percent on March 1, 2009, the January 1, 2009,
AFTAP remains less than 60 percent until March 1,
2009, when it changes to 75 percent.

• If the actuary certifies the 2008 AFTAP to be 75
percent on June 1, 2009, the January 1, 2009, AFTAP
remains less than 60 percent until June 1, 2009. On
June 1, 2009, the 2009 AFTAP is 75 percent.

If none of the benefit limitations of section 436 applied
in the prior year, what is the presumed AFTAP for the
current year until the certification occurs? The statute is
silent on that issue.

88Prop. reg. section 1.436-1(h)(1)(iii)(A).
89Prop. reg. section 1.436-1(j)(3)((iv).
90Prop. reg. section 1.436-1(h)(4)(i)(B).

91Prop. reg. section 1.436-1(g)(2)(i).
92Prop. reg. section 1.436-1(h)(1)(iii).
93Prop. reg. section 1.436-1(h)(1)(iii)(B). The proposed regu-

lations also provide that a certification of the current year’s
AFTAP during the first three months of the current year will
mark a section 436 measurement date and that the value should
govern for purposes of the first presumption.

94Id.
95Prop. reg. section 1.436-1(h)(2).
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The proposed regulations state that if none of the
benefit limitations of section 436 applied in the prior year
and the actuarial certification has not been made, the
plan is not permitted to invoke the limitations under
subsections (b) and (c) (plant shutdown restrictions and
the benefit increase restrictions) based on the expectation
that the benefit limitations of subsections (d) and (e) (the
AFTAP falling within the 60 percent to 79 percent range)
would apply once the actuarial certification is made.96

Hence, even if the sponsor was certain that the restric-
tions would apply once the AFTAP was certified, plant
shutdown benefits and benefit increases cannot be re-
stricted in the meantime. If the second presumption is
thereafter triggered and the assumed current year AFTAP
would restrict the payment of plant shutdown benefits or
benefit increases, the plan must reinstate the lost benefits
retroactively if the actual AFTAP for the year is later
certified above the 60 percent or 80 percent thresholds.97

Certainly the statute and the proposed regulations
never contemplated the credit crisis facing the nation
during 2008 and 2009 — a drastic decline in the stock
market (resulting in depressed plan asset values), as well
as lower long-term interest rates (resulting in larger plan
liabilities). If a plan was fully funded in 2007, assuming
the prior year’s AFTAP for the 2008 plan year (when the
funded ratios dropped significantly) may result in fur-
ther leakage from the plans as participants and benefi-
ciaries opt for accelerated benefits during 2008 if the
applicable benefit restrictions do not apply. The same is
true during 2009 because the plan’s AFTAP will be based
on the 2008 AFTAP (which will depend on when it was
certified during 2008).

I. The Second Presumption
Under the second presumption, similar questions

arise.

Unlike the first presumption, the second presumption
is conditioned on the benefit limitations under subsection
(b), (c), (d), or (e) not applying in the preceding year. The
statute prefaces the use of the second presumption with
similar language used in the first presumption (that is,
‘‘in any case in which a benefit limitation under subsec-
tion (b), (c), (d) or (e) has been applied to a plan with
respect to the plan year preceding the current year’’).
Because the language is almost identical, the appropriate
interpretation of that phrase for purposes of the first
presumption should also apply for purposes of the
second presumption. If the second presumption applies,
the AFTAP is reduced by 10 percent beginning on the first
day of the fourth month (unless there is an earlier
actuarial certification).

The proposed regulations maintain that if any one of
the benefit limitations of subsection (b), (c), (d), or (e) did
not apply in the prior year, the condition is satisfied. That
is consistent with the IRS’s interpretation under the first
presumption. The condition is met by any plan that had
a prior year AFTAP of 60 percent or more. Plans with a

prior year AFTAP of less than 60 percent were subject to
all of the benefit restrictions.

The second presumption is also conditioned on the
AFTAP in the preceding year being ‘‘not more than 10
percentage points greater than the percentage which
would have caused such subsection to apply to the plan
with respect to such preceding plan year’’ (emphasis
added).98 The apparent intent of that condition is to
target plans that have a greater likelihood of being
subject to the benefit limitations this year because the
prior year’s AFTAP was near the cutoff threshold of the
applicable benefit limitation.

The proposed regulations have interpreted the second
presumption assuming there is a single AFTAP for the
preceding year. That number is measured against the
minimum threshold for each benefit restriction in the
current year to see whether a reduction is warranted. For
example, if the prior year’s AFTAP was 75 percent,
subsections (b) and (e) of section 436 were not applicable
and the prior year’s AFTAP was not within 10 percentage
points of the 60 percent threshold. Therefore, there is no
reduction as of the fourth month in the presumed AFTAP.

As noted earlier, there are three ranges to examine to
see if the benefit restrictions apply:

• the range between 80 percent to 99 percent (which
subjects bankrupt employers to the restrictions of
section 436(c) and (d));

• the range between 60 percent to 79 percent (which
subjects plans to the restrictions of section 436(c)
and (d)); and

• the range below 60 percent (which subjects plans to
all the restrictions of section 436).

According to the proposed regulations, the first two
ranges are divided into two halves — the first range of 80
percent to 99 percent is divided into two (80 percent to 89
percent, and 90 percent to 99 percent), and the second 60
percent to 79 percent is divided into two (60 percent to 69
percent, and 70 percent to 79 percent). If the prior year’s
certified AFTAP fell within the bottom half of the first
range or the bottom half of the second range (that is, it
wasn’t more than 10 percentage points from the thresh-
old), the second presumption is triggered.99 That marks a
new section 436 measurement date, and the current
year’s AFTAP is presumed to be the preceding year’s
AFTAP less 10 percent. The purpose of the second
presumption is to reduce this year’s AFTAP by a suffi-
cient amount so as to subject the plan to more restrictions.
If the second presumption is not triggered, there is no
reduction to last year’s AFTAP and the plan stays within
its existing range.

The proposed regulations left out the corridor of ‘‘less
than 60 percent’’ because a further reduction of 10
percent would not trigger any new restrictions. It also left
out the corridor of ‘‘at least 70 percent but less than 80
percent’’ because a further reduction of the prior year’s

96Prop. reg. section 1.436-1(g)(5)(iii).
97Prop. reg. section 1.436-1(g)(4)(ii)(B).

98Section 436(h)(3)(A) and ERISA section 206(g)(7)(C)(i), 29
U.S.C. section 1056(g)(7)(C)(i).

99Prop. reg. section 1.436-1(h)(2)(ii). The presumption may be
negated by an actual certification between the 4th and the 10th
months of the plan year.
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AFTAP by 10 percent wouldn’t subject a plan to any new
restrictions. However, the IRS later amended the pro-
posed regulations to add those corridors for 2007 because
it realized that plans with 2007 current liability funding
percentages below 60 percent or between 70 percent and
79 percent could avoid the limitations of section 436(d)
and (e) for the first nine months of the 2008 plan year.100

Thus, for 2008, if the 2007 AFTAP is between 60 percent
and 90 percent on April 1, 2008 (calendar year plans),
there is a 10 percent reduction.

The WRERA envisions that the 2008 AFTAP may be
substituted for the 2009 AFTAP if the 2008 AFTAP is
greater than the 2009 AFTAP, but only for purposes of the
limitations in section 436(e) (freezing future accruals).101

That prevents the automatic freezing of benefits on the
first day of the 10th month during 2009, as long as the
2008 AFTAP was 60 percent or more.

If the second presumption is not applicable, the statute
assumes that the first presumption continues.

J. The Third Presumption
Under the third presumption, there are similar ques-

tions:
The third presumption is conditioned solely on the

actuary not yet certifying the AFTAP for the current year
by the first day of the 10th month (for example, October
1 for calendar plan years). If that is the case, the statute
states that ‘‘for purposes of subsections (b), (c), (d) and
(e),’’ the current year’s AFTAP is ‘‘conclusively pre-
sumed’’ to be less than 60 percent as of that day.102

1. Does the statute contemplate that a later actuarial
certification (between October 2 and December 31) can
rebut this presumption, or do the words ‘conclusively
presumed’ negate that interpretation? If the third pre-
sumption cannot be negated by a later actuarial certifi-
cation, the statute would appear to put plan sponsors
who could not attain the certification by October 1 in a
very uncomfortable position because the plan must now
impose all the benefit limitations of section 436.

The proposed regulations read the statute literally by
presuming a ‘‘less than’’ 60 percent funding if the actu-
arial certification is not achieved by the first day of the
10th month. Thus, all the benefit limitations of section 436
must apply.103 The first day of the 10th month is then
deemed to be a new section 436 measurement date. One
can certainly argue against the IRS’s approach from a

policy perspective. As plan participants and beneficiaries
monitor the plan’s assumed AFTAP during the plan year
and assume that an actuarial certification may not be
imminent before the first day of the 10th month, they
may opt for full lump sum distributions to avoid the
application of the third presumption — the very policy
reason for the imposing the benefit restrictions.

That approach also raises fiduciary issues for the plan
sponsor and plan actuary under Title I of ERISA. Further,
as will be discussed later, the statute requires that par-
ticipants and beneficiaries be notified within 30 days
after the effective date of the restrictions. What fiduciary
obligations will the plan sponsor have toward partici-
pants and beneficiaries if it knows that the actuarial
certification will not be made as of October 1 and the
benefit restrictions will then be imposed? Certainly the
public policy behind section 436 should not be to encour-
age a ‘‘run on the bank’’ by advocating that participants
and beneficiaries elect lump sum options in advance of
the October 1 date. The third presumption also raises the
question whether the actuary’s timing of the certification
is a fiduciary action because the plan assets will be
restricted if the certification is not made by October 1.104

2. What if an actuarial certification is made after Octo-
ber 1 but before January 1 of the next calendar plan
year? As mentioned earlier, the proposed regulations
maintain that a later certification (from October 2 through
December 31 for calendar year plans) will not negate the
third presumption for the current year; however, they do
provide that the certification can be the presumed AFTAP
as of the beginning of the next plan year.105

K. Actuarial Certification Timing Issues

As a result of the presumed reduction in AFTAP under
the second and third presumptions, the timing of the
actuarial certification for the current year AFTAP be-
comes a critical issue for the plan sponsor and may be a
fiduciary decision. If the Department of Labor (DOL) and
the courts determine that the plan sponsor’s or the
actuary’s timing of the actuarial certification is a fidu-
ciary action, the sponsor or actuary must act in the
interest of all plan participants and beneficiaries. That
would be problematic because some plan participants
and beneficiaries may prefer an earlier certification, es-
pecially if it restricts benefits and keeps more assets
within the plan, whereas other participants may prefer
accelerated payments so they can receive all of their
benefits if the plan continues to be underfunded.10072 Fed. Reg. 63,528 (Nov. 9, 2007), Doc 2007-24967, 2007

TNT 218-10.
101See supra note 13. In its pension funding proposals to

Senate Majority Leader Harry Reid, D-Nev., Senate Minority
Leader Mitch McConnell, R-Ky., Senate Majority Whip Richard
J. Durbin, D-Ill., House Speaker Nancy Pelosi, D-Calif., House
Majority Leader Steny H. Hoyer, D-Md., and House Minority
Leader John A. Boehner, R-Ohio, the American Benefits Council
recommended that for the 2009 and 2010 plan years, the benefit
restrictions and credit balance rules be applied based on the
plan’s 2008 funded status. The proposals are available at http://
www.americanbenefitscouncil.org/documents/
pensionfundingpropo sals012909.pdf (last visited Apr. 2, 2009).

102Section 436(h)(2) and ERISA section 206(g)(7)(B), 29 U.S.C.
section 1056(g)(7)(B).

103Prop. reg. section 1.436-1(h)(3)(i) and (ii).

104ERISA section 21(A), 29 U.S.C. section 1002(A), states that
a person is a fiduciary concerning a plan to the extent ‘‘(i) he
exercises any discretionary authority or discretionary control
respecting management of such plan or exercises any authority
or control respecting management or disposition of its assets
. . . or (iii) he has any discretionary authority or discretionary

responsibility in the administration of such plan.’’
105Prop. reg. section 1.436-1(h)(1)(iii)(B). The proposed regu-

lations also provide that a certification of the current year’s
AFTAP during the first three months of the current year will
mark a section 436 measurement date and that the value should
govern for purposes of the first presumption.
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The proposed regulations are deliberately vague as to
what constitutes an actuarial certification. Obviously
there must be dialogue between the plan’s enrolled
actuary and the plan sponsor regarding the valuation of
plan assets and liabilities during the plan year; however,
the exact time in which the actuary determinates the
current year’s AFTAP is not clear. It is also unclear
whether the actuary can later recertify a prior certified
AFTAP.

L. Various Section 436 Measurement Dates
For application in the 2009 plan year and beyond, the

proposed regulations contemplate the following section
436 measurement dates (any one of which can be
changed by an actuarial certification within the current
plan year):

• The first day of the plan year is the first assumed
section 436 measurement date for the current year,
using the prior year’s certified AFTAP as the pre-
sumed AFTAP for the current year for the first three
months.

• The first day of the fourth month of the plan is the
second assumed section 436 measurement date for
the current plan year if the second presumption is
triggered, using the prior year’s certified AFTAP less
10 percent.

• The first day of the 10th month of the plan is the
third assumed section 436 measurement date for the
current plan year, deeming the current year’s
AFTAP to be below 60 percent to trigger the benefit
limitations of section 436 for the remainder of the
year current year.

Those section 436 measurement dates are further
complicated if the prior year’s AFTAP was not certified
within the last three months of the prior plan year or
within the first nine months of the current plan year.

M. Range of Certifications
The proposed regulations create an alternative to the

first two presumptions — that is, the use of range
certifications — whereby the actuary can certify that the
current year’s AFTAP is (1) 60 percent to 79 percent
(range 1), (2) between 80 percent and 99 percent (range 2),
or (3) 100 percent or higher (range 3).106 The idea behind
the range certification is to simplify the administration of
the plan by assuming a single section 436 measurement
date for the first nine months of the plan year (or until an
actual certification occurs) and to avoid the automatic
reduction in the AFTAP by 10 percent under the second
presumption (if applicable).

The range certification ends the application of the first
two presumptions, provided the actuary makes an actual
certification of the specific AFTAP before the first day of
the 10th month and provided that specific AFTAP is
actually within the earlier range certification.107 As men-
tioned earlier, in determining whether the benefit restric-
tions of section 436(b) and (c) (plant shutdown benefits
and benefit increases) occur, the cost of those benefits
must be factored into the computation of the AFTAP

before they can occur. Thus, the IRS had to make some
assumptions about where in the range the AFTAP was
presumed to occur. It chose the lowest value within each
applicable range.108 For example, if the actuary certified
that the AFTAP was in range 1 (60 percent to 79 percent)
and the plan sponsor wished to increase benefits under
the plan, the range-certified AFTAP would be presumed
to be at 60 percent. Hence the employer would have to
make a contribution equal to the cost of the increased
benefits up to the 80 percent threshold; otherwise the
section 436(c) limitation on benefit increases would pro-
hibit that plan amendment because the recomputed
AFTAP would dip below 80 percent.
1. What if the later plan year AFTAP certification falls
outside the range certification? Assume the actuary
certifies that the current year’s AFTAP falls within range
2 (80 percent to 99 percent) but the actual certified AFTAP
turns out to be 75 percent (within range 1). According to
the regulations, the later actual AFTAP certification
would apply for the first nine months of the plan year
and a determination would have to be made as to
whether the change in the percentages was ‘‘material.’’109

A material change occurs if the plan’s operation regard-
ing benefit restrictions would have been different based
on the subsequent certified AFTAP, assuming the change
did not occur because of additional prior year contribu-
tions or elections to waive the credit balance.110 Here,
we’d assume the change was material because the plan
should have enforced the benefit restrictions of section
436(c) and (d) but didn’t do so as a result of its reliance on
range
2. Presumably the IRS’s correction program (known as
the Employee Plans Compliance Resolution System)
will be revised to provide appropriate correction meth-
ods for employers to follow. If deemed to be material,
the range certification is rendered invalid and the statu-
tory presumptions are to be applied. In my example, the
change was material because the plan should have en-
forced the benefit restrictions of section 436(c) and (d),
but it didn’t. That results in the plan’s failure to satisfy
the requirements of sections 401(a)(29) and 436 because
the benefit limitations were not imposed;111 however, the
regulations do not address how the plan sponsor would
correct that problem.

Alternatively, if the change in percentages was ma-
terial but the plan was operated in accordance with the
subsequent certification of the AFTAP (for example, the
actuary certifies that the current year’s AFTAP falls
within range 1 (60 percent to 79 percent) but the later
certified AFTAP is 80 percent to 99 percent (range 2)), the
plan is deemed not to have been operated in accordance
with its terms.112 Again, the regulations do not address
how to correct that problem. As a result of this Catch-22
approach, the actuary will probably use the range certi-
fication only if he is fairly confident that the actual

106Prop. reg. section 1.436-1(h)(4)(ii).
107Prop. reg. section 1.436-1(h)(4)(ii)(A).

108Prop. reg. section 1.436-1(h)(4)(ii)(B)(1).
109Prop. reg. section 1.436-1(h)(4)(iii)(A) and (B).
110Prop. reg. section 1.436-1(h)(4)(iii)(B)(2).
111Prop. reg. section 1.436-1(h)(4)(iii)(C)(1).
112Prop. reg. section 1.436-1(h)(4)(iii)(A).
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certified AFTAP is going to fall within the range used.
Hence, it’s not an effective planning tool for plan spon-
sors. The American Society of Pension Professionals and
Actuaries (ASPPA) recommends that proposed regula-
tions allow the actuary to specify a minimum AFTAP
within the range to avoid that result.113

At first blush, the concept of range certifications was a
welcome addition under the proposed regulations. How-
ever, the penalty for noncompliance is too severe, thus
rendering the concept unusable for most employers. A
better solution is the one proposed by ASPPA (in its
comments to Treasury), in which the range certification
continues until the final certification is complete.114

ASPPA also recommends that the actuary be able to
certify to a minimum AFTAP in a given range (for
example, if the actuary certifies range 1 (60 percent to 79
percent), the minimum AFTAP within that range could
be certified to be 71 percent).115

V. Methods to Avoid the Benefit Restrictions
The proposed regulations set forth the following four

alternative methods for plan sponsors to use to effec-
tively avoid the benefit limitations.

A. Method One — Use of Credit Balances
Normally, the AFTAP is computed using net assets

(plan assets reduced by credit balances), making it easier
to trigger the various benefit restrictions. As already
discussed, the plan sponsor has the option under the
statute of using up part or all of the COB and PFB, which
will have the effect of increasing plan assets and thereby
increasing the plan’s FTAP and AFTAP.116 The issue of
waiving and managing the credit balances is extremely
complex because using up credit balances earlier in the
plan year may lead to compliance risks if the credit
balances are later deemed waived for purposes of the
benefit restrictions. Any election to waive the credit
balance must be made by both the plan administrator
and the plan’s enrolled actuary and is irrevocable.117 For
calendar plan years, the 2009 waiver must be made by

December 31, 2009.118 If a subsequent certification of the
AFTAP reveals that it wasn’t necessary to use up part or
all of the credit balances, those balances are permanently
forfeited.119 The proposed regulations under section 436
reflect the minimum funding rule that the employer’s
election must first reduce the COB before any reduction
is permitted under the PFB.120

The election to use the credit balances is deemed to
occur for collectively and noncollectively bargained
plans in the context of the restrictions on accelerated
benefit payments.121 This election occurs on the section
436 measurement date as of which the benefit limitation
would otherwise apply.122 In the case of all the other
benefit restrictions, that election is required only for
collectively bargained plans.123 Those deemed election
rules apply for the presumed, as well as the actual,
AFTAP certifications; however, they do not apply if the
presumed AFTAP is below 60 percent.124 For example, if
the January 1 AFTAP is presumed to be 85 percent (by
using the prior year’s certified AFTAP), the second
presumption would normally reduce the AFTAP to 75
percent on April 1. At that time, the actuary must
determine whether the plan must use the credit balances
to avoid one or more of the restrictions. If there are
sufficient credit balances, the conversion from credit
balances to plan assets must occur. Once the AFTAP is
later certified by the actuary, the deemed election to
reduce credit balances must be reapplied based on the
actual funding target for the year, provided the certifica-
tion is made before October 1. That reapplication of the
deemed election may require an additional reduction in
the credit balances necessary to avoid a benefit restric-
tion.125

113ASPPA, ‘‘Comments on Benefit Restrictions for Under-
funded Pension Plans,’’ supra note 47.

114Id.
115Id.
116The election to apply any credit balances against the plan’s

minimum required contribution is not available if the plan’s
prior year funding ratio (that is, the value of plan assets as of the
valuation date for the prior plan year, reduced by PFB but not
COB, divided by the funding target as of the valuation date for
the prior plan year) was less than 80 percent. See prop. reg.
section 1.430(f)-1(d)(3).

117Prop. reg. section 1.430(f)-1(f)(1) and (3). According to the
proposed regulations, the election must be made by providing
written notification of the election to the actuary and the plan
administrator, setting forth the relevant details of the election,
including the specific amounts involved. It has been suggested
that pension plan sponsors with substantial credit balances use
those balances to offset their 2009 funding obligations. In a
February 20, 2009, letter to Congress, Mercer’s chief retirement
actuary and his counterparts at seven leading actuarial firms
indicate that the credit balance amounts have shrunk dramati-
cally along with plan assets and that they thus offer little help in

the looming pension funding crisis. The letter is available at
http://us.select.mercer.com/blurb/144204/article/20096237
(last visited Apr. 2, 2009).

118Prop. reg. section 1.430(f)-1(f)(2).
119Prop. reg. section 1.430(f)-1(f)(3).
120Prop. reg. section 1.436-1(d)(2). The COB on the first day

of the PPA effective year is the credit balance in the plan’s
funding standard account, if any, on the last day of the pre-
effective plan year, whereas the PFB on the first day of the PPA
effective year is zero. For subsequent plan years, the COB/PFB
on the first day of the plan year is the unused COB/PFB on the
first day of the prior plan year less any portion of the COB/PFB
reduced in the prior plan year. This balance is then adjusted for
investment experience in the prior plan year to obtain the first
day of the plan year value. See prop. reg. section 1.430(f)-1(b)(2).

121Section 436(f)(3)(A) and ERISA section 206(g)(5)(C)(i), 29
U.S.C. section 1056(g)(5)(C)(i). This rule applies regardless of
whether the participant/beneficiary is eligible for or requests a
prohibited payment. See prop. reg. section 1.436-1(a)(5)(i).

122Prop. reg. section 1.436-1(a)(5)(i).
123Section 436(f)(3)(C) and ERISA section 206(g)(5)(C)(iiii), 29

U.S.C. section 1056(g)(5)(C)(iii).
124Prop. reg. section 1.436-1(a)(5)(iii)(B). Also the deemed

election does not occur if the COB/PFB are insufficient to avoid
the applicable restriction. See prop. reg. section 1.436-
1(a)(5)(iii)(A).

125Prop. reg. section 1.436-1(g)(2).
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B. Method Two — Additional Employer Monies
If the deadline for making prior year contributions has

not passed, the plan sponsor may make additional con-
tributions for the prior plan year.126 As long as those
contributions are not added to the PFB, they will increase
plan assets, thereby increasing the plan’s FTAP and
AFTAP. However, the proposed regulations state that the
AFTAP will not treat employers’ contributions for a prior
year as ‘‘plan assets’’ for purposes of the computation
unless the contributions have actually been made. How-
ever, the proposed regulations provide transitional rules
for pre-2009 plan years.127 That may necessitate the
acceleration of employer contributions so as to be in-
cluded in the certification, thereby avoiding the second
and third presumptions.

Example: Employer contributions for the 2009 cal-
endar plan year generally do not have to be made
until September 15, 2010. If the employer makes a
2009 plan year contribution as of March 15, 2010, it
will not change the January 1, 2010, presumed
AFTAP. However, those contributions may be
counted as plan assets if a certification is made
before April 1, 2010, to negate the second presump-
tion. Contributions made after the April 1, 2010,
date but before September 16, 2010, could count in
revising the certified AFTAP before October 1, 2010,
thereby avoiding the third presumption. But em-
ployer contributions made after September 15,
2010, are not deductible for the 2009 plan year, nor
do they alter the 2010 AFTAP.

Alternatively, excess contributions made for the prior
plan may be added to the PFB as of the beginning of the
next plan year.128 Those excess contributions preserve the
PFB for future uses. That election has to be made on or
before the due date for filing the plan’s Form 5500 (plus
extensions) for the prior plan year.129

C. Method Three — Specific Employer Monies
As already discussed, the plan sponsor has the ability

to make additional contributions specifically designated
when they are made to avoid the limitations of section
436(b), (c), and (e). (Note: The section 436(d) restrictions
on accelerated payments cannot be avoided by those
contributions.) According to the proposed regulations,
that designation has to be in writing to the plan’s enrolled
actuary and plan administrator and it must be irrevo-

cable.130 In its comments to Treasury, ASPPA correctly
points out that the regulations do not address the effect of
a plan amendment when the AFTAP is less than 80
percent and the appropriate contribution (although in-
tended) is not actually made.131

D. Method Four — Use of Security
The statute specifies that security provided to the plan

may be treated as a plan asset for purposes of the AFTAP
computation.132 The only security permitted for that
purpose includes a bond issued by a corporate surety
company (as an acceptable surety under ERISA) and cash
or U.S. obligations that mature within three years that are
held in escrow by a bank or insurance company.133 The
security may be treated as a plan asset when it is turned
over to the plan. The proposed regulations state that the
security may be released, with amounts under the secu-
rity refunded, provided the actuary has certified that the
plan’s AFTAP is at least 90 percent (computed without
regard to the security).134

VI. Notices to Participants and Beneficiaries
ERISA section 101(f) imposes an annual funding no-

tice for single-employer plans (subject to Title IV of
ERISA) beginning in 2008. That replaces the prior sum-
mary annual report for defined benefit plans. The notices
must be sent to the participants and beneficiaries, as well
as to the PBGC and any labor organization representing
the participants or beneficiaries.135 The PPA required the
Department of Labor (DOL) to develop a model annual
funding notice within one year of the date of its enact-
ment.136 On February 10, 2009, the DOL issued a field
assistance bulletin containing two model notices — one
for single-employer defined benefit plans and another for
multiemployer defined benefit plans — along with re-
lated questions and answers.137 Although use of the
model notices is not mandatory, it will satisfy the annual
funding notice requirements.

The contents of the notice, as of the end of the plan
year to which the notice relates, include:

• A statement whether the FTAP for the plan year and
the two preceding plan years was at least 100

126Prop. reg. section 1.436-1(f)(1).
127Prop. reg. section 1.436-1(h)(4)(i)(B).
128Prop. reg. section 1.430(f)-1(b)(1), supra note 116. Excess

contributions equal the amount of contributions made for the
prior plan year, excluding those made to avoid or evade the
benefit restrictions, discounted to the first day of the prior plan
year at the ‘‘effective interest rate’’ for the prior plan year, less
any minimum required contributions for the prior plan year
(determined before any offset by the credit balance). Those
excess contributions are then adjusted with interest by bringing
forward from the first day of the prior plan year to the first day
of the next plan year using the effective interest rate for the prior
plan year. Id.

129Prop. reg. section 1.430(f)-1(f)(2), supra note 116.

130Prop. reg. section 1.436-1(f)(2)(i). According to the pro-
posed regulations, these contributions are in addition to the
minimum required contributions under section 430. No COB or
PFB under section 430(f) may be used as a contribution to avoid
a section 436 limitation. Also, the contributions may not be
taken into account in determining whether the plan sponsor is
making excess contributions for purposes of additions to the
plan’s PFB.

131See supra note 27.
132Section 436(f)(1) and ERISA section 206(g)(5)(A), 29 U.S.C.

section 1056(g)(5)(A).
133Section 436(f)(1)(B) and ERISA section 206(g)(5)(A)(ii), 29

U.S.C. section 1056(g)(5)(A)(ii).
134Prop. reg. section 1.436-1(f)(3)(iv).
135ERISA section 101(f)(1) and 29 U.S.C. section 1021(f)(1).
136Section 501(c), supra note 1.
137Field Assistance Bulletin (FAB) No. 2009-01, available at

http://www.dol.gov/ebsa/regs/fab2009-1.html (last visited
Apr. 2, 2009).
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percent, and if not, a statement of the actual percent-
ages.138 If the plan is in at-risk status, that should be
disclosed. According to the DOL, the FTAP should
be computed in accordance with the proposed regu-
lations under section 430, including the determina-
tion of the FTAP for a plan year beginning in 2007.139

• A statement regarding the value of total assets,
separating out the COB and PFB, and liabilities for
the plan year to which the notice relates and the two
preceding plan years.140 According to the DOL, the
FMV of assets should be reported as of the last day
of the plan year and it may include contributions
made after the end of the plan year but only if they
are attributable to that plan year for funding pur-
poses.141 The value of plan liabilities should equal
the present value, as of the last day of the plan year,
of benefits accrued as of that date, determined with
actuarial assumptions used to determine the fund-
ing target and an interest rate provided under
ERISA section 4006(a)(3)(E)(iv).142 The DOL affirms
that the liabilities may be projected to year end
using reasonable actuarial methods.143

• A statement concerning the number of participants
(retired or separated) receiving benefits, participants
(retired or separated) entitled to future benefits, and
active participants.144 The DOL interprets the terms
‘‘active’’ and ‘‘retired or separated’’ to have the same
meaning given to those terms in the instructions to
the latest Form 5500 annual report, and it states that
the count should be as of the plan’s valuation date
for the plan year.145

• A statement regarding the plan’s funding policy and
the asset allocation of investments (expressed as
percentages of total assets) as of the end of the plan
year to which the notice relates.146 The DOL’s model
notice sets forth a chart with various investment
asset categories, and for each category, a line item on
which the plan administrator can insert the appro-
priate percentage.147

• Information regarding a plan amendment, sched-
uled benefit increases or reductions, or other known
event taking effect in the current plan year that
would have a material effect on plan liabilities or
assets for the year.148 The notice must contain a

projection to the end of the plan year about the effect
of the amendment, the scheduled increase or reduc-
tion, or the event on liabilities. The DOL interprets a
‘‘material effect’’ as one that causes a change of 5
percent or more in the value of plan liabilities or
plan assets from the prior year, or one that in the
judgment of the plan’s actuary is found to be
material for purposes of the plan’s funding status.149

• A summary of the rules governing the termination
of single-employer plans under Title IV of ERISA
and a general description of the benefits that are
guaranteed by the PBGC, including an explanation
for the limitations of those guarantees and when
those limits apply.150

• A statement that the individual may obtain a copy of
the plan’s annual report on request, through the
DOL’s Web site or through an intranet Web site
maintained by the plan sponsor (or plan adminis-
trator on behalf of the sponsor).151

• If applicable, a statement that each contribution plan
sponsor and each member of the contributing spon-
sor’s controlled group was required to provide
additional information under ERISA section 4010
(the form requiring sponsors of underfunded plans
to submit annual financial and actuarial information
to the PBGC).152

Beginning with the 2008 plan year, the funding notice
must be provided within 120 days after the end of the
plan year to which it relates.153 So for a 2008 calendar
plan year, the funding notice must be sent no later than
April 30, 2009. There is a timing exception for small
plans.154

The penalty for late distribution of the notice is
automatically $110 per participant, per day, from the date
of failure.155 According to the field assistance bulletin, the
plan administrator is not required to furnish the annual
funding notice to the PBGC for a single-employer plan
with liabilities that do not exceed plan assets by more
than $50 million, provided the notice is filed with the
PBGC within 30 days after the PBGC makes a written
request for the notice.156

138ERISA section 101(f)(2)(B)(i)(I) and 29 U.S.C. section
1021(f)(2)(B)(i)(I).

139FAB No. 2009-01, Q-6, supra note 137.
140ERISA section 101(f)(2)(B)(i)(II)(aa) and 29 U.S.C. section

1021(f)(2)(B)(i)(II)(aa), as amended by WRERA, section
105(a)(1).

141FAB No. 2009-01, Q-7, supra note 137.
142Id.
143Id.
144ERISA section 101(f)(2)(B)(iii) and 29 U.S.C. section

1021(f)(2)(B)(iii).
145FAB No. 2009-01, Q-8, supra note 137.
146ERISA section 101(f)(2)(B)(iv) and 29 U.S.C. section

1021(f)(2)(B)(iv).
147FAB No. 2009-01, Q-11, supra note 137.
148ERISA section 101(f)(2)(B)(vi) and 29 U.S.C. section

1021(f)(2)(B)(vi).

149FAB No. 2009-01, Q-12, supra note 137.
150ERISA section 101(f)(2)(B)(vii)(I) and (viii) and 29 U.S.C.

section 1021(f)(2)(B)(vii)(I) and (viii).
151ERISA section 101(f)(2)(B)(ix) and 29 U.S.C. section

1021(f)(2)(B)(ix).
152ERISA section 101(f)(2)(B)(x) and 29 U.S.C. section

1021(f)(2)(B)(x).
153ERISA section 101(f)(3)(A) and 29 U.S.C. section

1021(f)(3)(A). However, notices relating to plans with 100 or
fewer participants may be provided when the annual report is
filed. See ERISA section 101(f)(3)(B) and 29 U.S.C. section
1021(f)(3)(B).

154ERISA section 101(f)(3)(B) and 29 U.S.C. section
1021(f)(3)(B). Plans with 100 or fewer participants on each day
during the plan year preceding the year to which the notice
relates have to supply the notice no later than 210 days after the
end of the plan year.

155ERISA section 502(c)(1) and 29 U.S.C. section 1132(c)(1).
156FAB No. 2009-01, Q-4, supra note 137.
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ERISA section 101(j) requires that the plan administra-
tor notify all participants and beneficiaries of benefit
restrictions (not just those affected by the benefit restric-
tion) within 30 days after:

• the date the plan becomes subject to the benefit
restrictions under ERISA section 206(g) that are
parallel to section 436(b) and (d) (plant shutdown
and other contingent benefit payments and acceler-
ated distributions);

• in the case of a plan that is subject to the benefit
restrictions under ERISA section 206(g) that are
parallel to section 436(e) (frozen benefit accruals),
the valuation date for the plan year for which the
plan’s AFTAP is less than 60 percent (or, if earlier,
the date the AFTAP is presumed to be less than 60
percent); and

• any other time as determined by the secretary of the
Treasury.

That notice must be written; however, notice may be
electronic or via any other form reasonably accessible to
the recipient.157

Unlike the penalty for the funding notice, PPA ’06
provides that the secretary of labor may assess a civil
penalty not to exceed $1,000/day for failure to provide
the benefit restriction notice.158 According to the final
regulations, failure to furnish the required notice to any
person is treated as a separate violation and the penalty
is determined from the date of the administrator’s fail-
ure.159

Coordinating those two notices and drafting them in a
fashion that is reasonably understood by participants and
beneficiaries will be a challenge for most plan adminis-
trators.

VII. Conclusion
Although the initial goals of the PPA were laudable in

aspiring to full funding of single-employer defined ben-
efit plans, the PPA subjected employers to extreme vola-
tility in pension costs by measuring plan assets according
to FMV and liabilities under long-term interest rates. The
benefit restrictions of section 436 place additional bur-
dens on the administration of a single-employer defined
benefit plan in the face of underfunding. The 2008
collapse of the stock market and the sharp decline in
long-term interest rates reveal the wrath of the funding
and benefit restriction changes of the PPA, exposing
employers to the choice of making sufficient contribu-
tions to avoid the funding and benefit restrictions, even if
those costs result in the loss of jobs and benefits. Those

employers who will be unable to meet the contribution
levels may go bankrupt and unload the underfunded
pension costs on the PBGC, which could be the case with
the three automakers. Then the PBGC may be next in line
to appeal for a bailout.160 The irony of congressional
intent when passing the PPA is certainly not lost on plan
sponsors and plan actuaries, but query how many repre-
sentatives and senators see the connection.

Appendix

These amounts were ascertained from the PBGC Web
site, available at http://www.pbgc.gov/practitioners/
miscellaneous-tables/pvmg.html#2009.

These values apply to benefits with annuity starting
dates in 2009. The 2009 table was developed using the
section 417(e) segment rates for August 2008 (4.78 per-
cent, 5.45 percent, and 5.46 percent, respectively) for plan
years beginning in 2009 and the section 417(e) applicable
mortality table for 2009.

157ERISA section 101(j), 29 U.S.C. section 1021(j). WRERA
assigns Treasury, rather than the DOL, the responsibility of
providing guidance on the mandatory notice requirements. See
WRERA, section 101(c)(1)(A).

158ERISA 502(c)(4) and 29 U.S.C. section 1132(c)(4), as
amended by P.L. 109-280, section 103(b)(2), supra note 1.

159Labor section 2560.502(c)-4(b).

160According to David John, a pension expert at the Heritage
Foundation, ‘‘barring some absolutely phenomenal gains in the
market or what PBGC’s new or future investment strategy
comes up with, the PBGC will need taxpayer money at some
point in time.’’ Los Angeles Times, ‘‘Government Pension Agency
Braces for Recession,’’ Feb. 17, 2009.

Age

Present
Value of
PBGC

Maximum
Guarantee Age

Present
Value of
PBGC

Maximum
Guarantee Age

Present
Value of
PBGC

Maximum
Guarantee

25 $96,254 45 $215,888 65 $627,509
26 $100,747 46 $231,040 66 $673,150
27 $105,193 47 $245,765 67 $721,452
28 $109,588 48 $260,034 68 $777,525
29 $113,928 49 $273,820 69 $840,177
30 $118,211 50 $287,091 70 $908,363
31 $122,432 51 $299,820 71 $1,026,379
32 $126,592 52 $311,965 72 $1,134,240
33 $130,687 53 $323,503 73 $1,231,968
34 $134,711 54 $334,408 74 $1,319,283
35 $138,660 55 $349,238 75 $1,396,275
36 $147,127 56 $369,314 76 $1,639,377
37 $155,458 57 $392,822 77 $1,857,336
38 $163,643 58 $415,098 78 $2,051,069
39 $171,670 59 $437,265 79 $2,220,460
40 $179,528 60 $463,078 80 $2,365,943
41 $187,207 61 $494,634 81 $2,962,150
42 $194,694 62 $531,304 82 $3,488,559
43 $201,979 63 $565,683 83 $3,948,926
44 $209,048 64 $597,797 84 $4,342,386
Note: For the present value of the PBGC maximum guar-
antee at ages below 25 or above 84, please contact PBGC.
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