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UPDATE ON PPA PARTICIPANT BENEFIT STATEMENTS  
  
This bulletin shares our observations, and recommendations, regarding the first round of efforts to 
comply with the new participant benefit statement requirements under the Pension Protection Act of 
2006 (“PPA”). 
  
 

1.  BACKGROUND 
 
Section 508 of the PPA imposes new burdensome requirements regarding the timing and content of 
statements that retirement plans must provide to plan participants and beneficiaries.  Section 508 
amends the long-standing participant statement requirements under the Employee Retirement Income 
Security Act of 1974, as amended (“ERISA”).1 
 
Regulations and model benefit statements are expected to be issued by the Department of Labor 
(“DOL”) in the future.  In the meantime, DOL Field Assistance Bulletin No. 2006-03 (“FAB”) provides 
interim guidance for compliance now, pending the issuance of the final guidance and adjustments.  The 
new law applies as of the first plan year beginning on or after January 1, 2007 (meaning now). 
 
 

2.  TIMING FOR DEFINED CONTRIBUTION PLANS 
 
(a) For plans that allow self-directed investments, statements must be furnished at least once each 
calendar quarter. 
 
(b) For plans that do not allow self-directed investments, statements must be furnished at least once 
each calendar year.   
 
(c) Statements must be furnished not later than 45 days following the end of the applicable period 
(i.e., calendar quarter or calendar year).   
 
(d) Examples.  A calendar year plan that allows for self-directed investments must have furnished 
statements by May 15, 2007.  The next statements must be furnished by August 14, 2007 relative to 
the period which ended on June 30, 2007.   
 
A calendar year plan that does not allow for self-directed investments must issue statements by 
February 14, 2008. 
 
(e) Fiscal Year Plan.  The deadline for a non-calendar year plan that allows for self-directed 
investments is not settled among many service providers.  We believe the deadline is 45 days following 

                                                 
1 Do not confuse this requirement with the requirement that the “summary annual report” (an almost useless document) be 
provided annually to each participant. 
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the end of the first quarter of the first plan year beginning after December 31, 2006.  Thus, if the plan 
year ends on June 30, 2007, the statement would need to be provided by November 14, 2007 (45 days 
after September 30, the first applicable quarter running from July 1, 2007 to September 30, 2007). 
 
For a non-calendar year plan that is not participant directed, the first statement is required for the 2007 
calendar year (i.e., by February 14, 2008). 
 
 

3.  TIMING FOR DEFINED BENEFIT PLANS 
 
Defined benefit plans generally are required to furnish statements once every three years.  The first 
statement is not required until the 2009 plan year.  However, some employers might want to avail 
themselves of an alternative procedure which would require a statement by December 31, 2007. 

 
 

4.  CONTENT REQUIREMENTS 
 
Pending further guidance, the DOL has indicated that the required information may be provided in 
separate documents from separate sources. 
 
The statement must be written in a manner calculated to be understood by the average participant.   
 
The statement must include the following, based on the latest available information.  Please note that 
the information which is required differs depending on the plan type.   
 
 

 

(a), (b) and (c) apply to 

all defined benefit and 

defined contribution 

plans   

 

(d) applies to all defined 

contribution plans 

(a) The total benefits accrued (in a defined contribution plan, this means the 
participant’s account balances), 

 
(b) The total benefits accrued that are vested (or the earliest date on which benefits will 

become vested),  
 
(c) An explanation of any permitted disparity (i.e., Social Security integration) or any 

floor-offset arrangement applied to determine accrued benefits, 
 
(d) The value of each investment to which assets in the participant’s account have been 

allocated, 
 

(e) An explanation of any limitations or restrictions imposed by the plan on the right to 
direct investments, 

 
(f) An explanation of the importance of a well-balanced and diversified investment 

portfolio including a statement of risk that holding more than 20% in the security of 
one entity may not be adequately diversified (the FAB provides model language to 
satisfy this requirement), and 

 
(g) A notice directing participants to www.dol.gov/ebsa/investing.html for sources of 

information on investing and diversification. 

 
(e), (f) and (g) apply only 

to defined contribution 

plans providing 

participant-directed 

investments 
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5.  OBSERVATIONS REGARDING INITIAL COMPLIANCE EFFORTS 
 

(a) Timing 
 
 Calendar year defined contribution plans that allow self-directed investments were required to 

furnish compliant statements by May 15, 2007 (for the period ending March 31, 2007).  
Everyone was scrambling, but we did not encounter any circumstances where timing was a 
problem.   

 
 (b) Format 
 
 The DOL FAB contemplates, for the present time, that the statements need not be in the form of 

a single document.  It appears that pulling the information together from several sources did not 
present too significant a problem for most benefit statement providers.  More often than not, the 
information was provided on a single document from a single source (which surprised us 
because we anticipated problems with obtaining updated vesting information).  Although there 
were numerous circumstances where an easily satisfied element was missed, it appears that a 
lack of coordination and a failure to consult counsel was the culprit. 

 
 (c) Vesting 
 
 Many retirement plan sponsors and professionals expressed frustration with providing up to date 

vesting information on a quarterly basis (see 4(b) above).  The statute itself contemplates that 
the DOL will issue guidance to allow an alternative means of reporting vested benefits on an 
annual basis instead of quarterly.  Perhaps the future guidance will simply allow a reference to 
the plan’s summary plan description for vesting information.  Or perhaps not; a number of 
options are available. 

 
 In the meantime, a good faith effort to satisfy this requirement is necessary and seems 

achievable.  This is particularly true given that the PPA allows the reporting of vested benefits 
to be based on “the latest available information.”  We believe this means it is allowable and 
appropriate to report vesting as of the plan year that concluded preceding the period for which 
the statement is required.  For example, the August 14, 2007 statement may use the participant’s 
vesting as of December 31, 2006, and there would be no need to determine whether the 
employee had earned another vesting year of service in the 2007 plan year (even if the employer 
and employee could well deduce that the employee had earned at least 1,000 hours of service in 
2007 if the plan uses the 1,000 actual hour vesting provision).  Similarly, what if by August 14, 
2007 the administration for the 2006 plan year is not yet completed (totally possible), and 
vesting as of such date was last determined as of the end of 2005?  Depending on the 
circumstances, vesting as of the 2005 plan year for that August 14, 2007 statement may be 
acceptable.   

 
 For plans where all of the plan assets are 100% vested, we believe it would be prudent (and 

probably necessary) to include a statement to the effect that the participant is 100% vested, 
instead of remaining silent on the issue (which some recordkeepers did).  
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 (d) Quarterly Valuations 
 
 At least one recordkeeper advised its clients that all participant-directed plans must, under the 

new rules, be valued quarterly.  For a plan that is valued just once a year (the law requires that a 
defined contribution plan be valued and the accounting work be done at least once a year), 
requiring such plan to be valued four times a year would significantly increase the cost and 
effort to maintain such a plan. 

 
 PPA does not require quarterly valuations or otherwise require the frequency or substance of the 

plan’s valuations to change.  Accordingly, the four statements in year 2008 may be based on the 
participant’s benefits valued as of December 31, 2007 (if that is the latest available 
information).  Take a participant-directed plan where employees make § 401(k) contributions 
throughout the year, matching contributions are made quarterly, and profit sharing contributions 
are made once a year.  Might there be an obligation to report at least the § 401(k) contributions 
made during the year with respect to those statements?  Probably not under the current 
guidance, but we will wait and see how the guidance and model statements develop. 

 
 ***(e) Plan Limitations and Restrictions 
    
 The issue that presented the greatest challenge for this last quarter was the requirement to 

provide an explanation of any limitations or restrictions imposed by the plan on the right to 
direct investments (see 4(e) above).  PPA requires that the statement “shall include . . . an 
explanation of any limitations or restrictions on any right of the participant or beneficiary under 
the plan to direct an investment . . . .” 

 
 Believe it or not, this requirement was simply ignored in the vast majority of statements that 

were produced.  In other circumstances, the issue was addressed by reference to market timing 
types of limitations imposed by investment companies.  This was interesting because the FAB 
clarified that this provision of the law means limits “‘under the plan,’ but need not include 
limitations and restrictions imposed by investment funds, other investment vehicles, or by state 
or federal securities laws.”  Plan sponsors should consider asking their recordkeepers to send 
supplemental statements to address this requirement. 

 
 It seems that a lack of understanding still very much exists regarding the explanation of plan 

limitations and restrictions on investing.  Sponsors and providers can and should make better 
efforts to coordinate their efforts with each other to satisfy this requirement.  We are hopeful 
that this particular mandate will be clarified in future guidance. 

 
 In the meantime, the types of limitations that the statements should include are those imposed 

by the plan.  For example, the statement might explain the frequency with which investment 
selections may be changed by a participant – perhaps each day the markets are open.  As 
another example, the statement may indicate that investments are limited to the plan’s menu of 
investment options.  The point is that there always will be some plan limitation or restriction on 
a participant’s right to direct investments that should be identified and set forth in the statements 
(at least until, if ever, the DOL issues guidance further refining the plan limitations and 
restrictions that the statements must address). 
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 (f) Permitted Disparity (Social Security Integration) 
 
 The other issue that created a lot of confusion, and thus also was not included in many 

statements, was the requirement to provide an explanation of permitted disparity (i.e., Social 
Security integration).  We found this confusion/oversight surprising because the requirement 
easily can be satisfied by inserting integration language into the benefit statement from the 
plan’s already existing summary plan description.  Perhaps the failure to provide any 
explanation of permitted disparity was also the result of a lack of coordination between the 
involved parties (or was on account of space limitations, which was at least one stated reason for 
the failure).  In any case, we hope that the DOL will expressly allow a reference to the summary 
plan description.  

 
 

6.  IN SUMMARY 
 
Plan sponsors should contact their recordkeepers, third party administrators, legal counsel, and 
investment providers to ensure that these parties are coordinating their efforts to ensure compliance 
with the new benefit statement requirements.   
 
We believe that there is a need for a single party to have oversight to ensure that all of the legal 
requirements are met, as opposed to allowing the plan’s various service providers to address the two or 
three issues that they determine they will address without consulting with the other service providers, 
professionals or the client. 
 
The current good faith standard (until regulations are issued) is perhaps encouraging the involved 
parties to be lazy or less careful than they ought to be.  This mindset should be avoided because there 
are current legal requirements that must be met (even if the DOL’s enforcement may be lax).  Also, 
there are potentially significant penalties for noncompliance (up to $100 per day per participant from 
the date of such failure, or other relief as a court deems proper).   
 
We believe that satisfying these requirements will be easy if the parties coordinate their efforts.  This 
includes involving ERISA counsel, which group appears to have been largely left out of the loop (by 
their own design or not).  Once done, the process and format will be in place and will require minimal 
ongoing oversight. 
 
Please contact Jeff Mandell or John Hughes if we may assist you in addressing any of these issues.  
 
 
  

This email is intended to provide general information only and does not provide legal advice.   
The application of ERISA laws can be complex.  For information regarding the impact of these developments  

under your particular facts and circumstances, please call us.  
 

Attachments 
(1) ERISA Section 105(a) 
(2) DOL Field Assistance Bulletin No. 2006-03 




















