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Prudential’s Plan to
Demutualize May Have
Fiduciary Impact on
Employee Benefit Plans
and their Sponsors

The impending conversion of Prudential Insurance
Company of America from a mutual company to a
publicly traded corporation raises important considera-
tions for employee benefit plans and plan sponsors.
Pursuant to Prudential's plan of demutualization, cer-
tain eligible policyholders will receive compensation in
the form of shares of Prudential stock, cash or policy
credits (i.e., enhancements to policy value). If an eligi-
ble policyholder is an employee benefit plan governed
by the Employee Retirement Income Security Act of
1974, as amended ("ERISA"), various decisions regard-
ing the demutualization should be made by plan spon-
sors and/or plan fiduciaries and, in certain instances,
these decisions may be subject to ERISA's fiduciary
requirements (e.g., plan assets must be held for the
exclusive benefit of plan participants and fiduciaries
must follow the terms of the plan documents, act pru-
dently and diversify plan assets).

Some of the decisions regarding the demutualization
include:

Whether to Vote in Favor of or Against Prudential's
Demutualization.

This is often the first decision with respect to a demu-
tualization and will likely be subject to ERISA's fiducia-
ry requirements. This decision should be handled like
any other vote or tender of securities held by an
employee benefit plan.
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How to Allocate Compensation from the Demutualization.
This is probably the most difficult decision arising in
connection with a demutualization. A decision must
be made regarding whether a portion of the compensa-
tion from the demutualization is considered owned by
the employee benefit plan and, therefore, "plan assets."
Even where the employer is the policyholder, the
employee benefit plan may be entitled to receive part or
all of the demutualization compensation - particularly
if participants paid any portion of the premiums under
the plan. In addition, if compensation from the demu-
tualization is attributable to different insurance policies
and/or different employee benefit plans, a decision
must be made whether the compensation should be
allocated among those employee benefit plans and how
that can be accomplished. To the extent that compen-
sation from the demutualization is determined not to
be plan assets, there is some authority to allow an
employer to retain that portion for itself. This often
entails careful review of the insurance policies and the
history of who has paid premiums - the employer or
the participants.

Whether to Elect to Receive Shares of Prudential Stock,
Cash or Policy Credits from the Demutualization.

To the extent that compensation from the demutualiza-
tion is a plan asset, the decision to receive shares of
Prudential stock, cash or policy credits is an investment
decision that should be handled like any other invest-
ment decision made by plan fiduciaries. Similarly, if an
election is made for an employee benefit plan to receive
shares of Prudential's stock, the decision regarding how
long to hold the shares and when to sell it will be sub-
ject to the fiduciary requirements.

How Stock or Cash Received from the Demutualization
should be held to Comply with ERISA's Trust Requirements.
ERISA requires that all assets of an employee benefit
plan must be held in trust, under insurance contracts or
policies issued by an insurance company or by an
insurance company. Accordingly, to the extent that
compensation from the demutualization is plan assets,



it must be held in compliance with ERISA's trust requirements.
The U.S. Department of Labor recently stated that, in the case
of employee benefit plans that are not otherwise required to
maintain a trust under ERISA, it would not assert a violation in
any enforcement proceeding solely because of a failure to hold
compensation from Prudential's demutualization that are plan
assets in trust if (i) such assets consist solely of proceeds from
the demutualization, (ii) such assets and earning thereon are
placed in the name of the plan in an interest-bearing account or
custodial account as soon as reasonably possible but no later
than 12-months following receipt and (iii) the assets are subject
to the control of a designated plan fiduciary that maintains
such documents and records necessary under ERISA.

How the Compensation from the Demutualization should be
Used by a Plan.

This generally depends on the type of employee benefit plan and
the terms of its governing documents. In certain instances,
employers may need to amend their plans prior to receiving the
proceeds from the demutualization in order to document how the
proceeds will be used (e.g., whether proceeds will be used to
increase benefits or provide a contribution holiday for the employ-
er and/or the participants).

To prepare for Prudential's demutualization, all plan docu-
ments should be reviewed to determine how these questions
and others arising out of Prudential's demutualization should
be decided. In addition, with respect to welfare plans, a review
of the history of premium payments to Prudential may need to
be undertaken to determine whether, and to what extent, partic-
ipants have paid for the insurance coverage through the years.

Proskauer Rose has assisted a number of clients in addressing
the issues arising out of the demutualization of insurance com-
panies, including the demutualization of MetLife Insurance
Company last year. In addition, we have worked with benefit
consultants and actuaries who have assisted in determining the
equitable allocation of compensation from demutualizations
among plans and plan sponsors as well as among various plans.

Has your Address Changed?

Please let us know if your mailing address needs to be updated.
Contact Deborah Chernoff with the correct information, either
via email: dchernoff@proskauer.com, or fax: 212.969.2900.
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Proskauer’s Tax Department includes over 25 attorneys
with significant and diverse tax and employee benefits law
experience. The following individuals serve as contact per-
sons and would welcome any questions you might have.

Andrea S. Rattner
212.969.3812 - arattner@proskauer.com

lan L. Levin
212.969.3237- ilevin@proskauer.com

You may also contact any other member of the Tax
Department, or any member of Proskauer’s Employee
Benefits and Executive Compensation Group.

New York 212.969.3000
Woashington 202.416.6800
Boca Raton 561.241.7400
Los Angeles 310.557.2900
Newark 973.274.3200
Paris 331.53.05.60.00
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