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U NI T E D S T A T E S DI S T RI C T C O U R T 
S O U T H E R N DI S T RI C T O F N E W Y O R K 

B R Y A N D A VI S a n d E T H A N S A M, dir e ctl y o n 

b e h alf of t h e ms el v es a n d all ot h ers si mil arl y sit u at e d, 

Pl ai ntiffs, 

- a g ai nst-

FI D E LI T Y M A N A G E M E N T & R E S E A R C H 

C O M P A N Y L L C, et al., 

D ef e n d a nts. 

2 4- C V- 0 8 1 4 2 ( M M G)

O PI NI O N & O R D E R 

M A R G A R E T M. G A R N E T T, U nit e d St at es Distri ct J u d g e:  

Pl ai ntiffs Br y a n D a vis a n d Et h a n S a m ar e s h ar e h ol d ers i n t h e Fi d elit y G o v er n m e nt 

M o n e y M ar k et F u n d (t h e “ F u n d ”).  Pl ai ntiffs o w n “ R et ail Cl ass ” s h ar es, w hi c h tr a d e u n d er t h e 

ti c k er s y m b ol “ S P A X X. ”  T h e F u n d h as n o mi ni m u m i n v est m e nt r e q uir e m e nt t o p ur c h as e R et ail 

Cl ass s h ar es.  T h e F u n d als o iss u es “ Pr e mi u m Cl ass ” s h ar es, w hi c h tr a d e u n d er t h e ti c k er s y m b ol 

“ F Z C X X. ”  Pr e mi u m Cl ass s h ar es r e q uir e s h ar e h ol d e rs t o m ai nt ai n a n i n v est m e nt b al a n c e of at 

l e ast $ 1 0, 0 0 0 (f or r etir e m e nt ac c o u nts) or $ 1 0 0, 0 0 0 (f or n o n-r etir e m e nt a c c o u nts).  T h e F u n d 

c h ar g es s h ar e h ol d ers i n b ot h t h e R et ail a n d Pr e m i u m Cl ass f or e x p e ns es i n pr o p orti o n t o t h e 

v al u e of t h e s h ar e h ol d er’s i n v est m e nt i n t h e f u n d.  R et ail Cl ass s h ar e h ol d ers c a n b e c h ar g e d u p t o 

0. 4 2 % of t h e v al u e of t h eir i n v e st m e nt; Pr e mi u m Cl ass s h ar e h ol d ers ar e c h ar g e d u p t o 0. 3 2 % of 

t h e v al u e of t h eir i n v est m e nt.   

Pl ai ntiffs ar e R et ail Cl ass s h ar e h ol d ers w h os e a c c o u nt v al u es h a v e r e a c h e d t h e mi ni m u m 

i n v est m e nt a m o u nt r e q uir e d t o p ur c has e Pr e mi u m Cl ass s h ar es.  Pl ai ntiffs bri n g cl ai ms o n b e h alf 

of a p ut ati v e cl ass of R et ail Cl ass s h ar e h ol d ers  w h o h a v e si mil arl y a c hi e v e d t h e i n v est m e nt 

mi ni m u m r e q uir e d t o p ur c h as e Pr e mi u m Cl ass s h ar es.  T h e y all e g e t h at c urr e nt a n d f or m er 
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tr ust e es a n d offi c ers of t h e F u n d ( “t h e Tr ust e e a n d Offi c er D ef e n d a nts ”) br e a c h e d t h eir fi d u ci ar y 

d ut y b y n ot a ut o m ati c all y c o n v erti n g Pl ai ntiffs’ s h ar es t o Pr e mi u m Cl ass s h ar es or i m pl e m e nti n g 

a m e c h a nis m t o a d dr ess t h e hi g h er e x p e ns es c h ar g e d t o R et ail Cl ass s h ar e h ol d ers w h o ot h er wis e 

q u alif y t o p ur c h as e Pr e mi u m Cl ass s h ar es.  Pl ai nti ffs als o all e g e t h at c urr e nt a n d f or m er tr ust e es 

of t h e F u n d ( “t h e Tr ust e e D ef e n d a nts ”) br e a c h e d  t h e i m pli e d c o v e n a nt of g o o d f ait h a n d f air 

d e ali n g.  I n a d diti o n, Pl ai ntiffs  bri n g t w o cl ai ms a g ai nst Fid elit y M a n a g e m e nt & R es e ar c h 

C o m p a n y L L C ( “ Fi d elit y ”), t h e F u n d’s i n v est m e nt m a n a g er.  Pl ai ntiffs all e g e t h at Fi d elit y ai d e d 

a n d a b ett e d t h e Tr ust e e a n d Offi c er D ef e n d a nts’ br e a c h of fi d u ci ar y d ut y a n d t h at Fi d elit y w as 

u nj ustl y e nri c h e d b y t h e e x p e ns es c oll e ct e d fr o m Pl ai ntiffs.  All D ef e n d a nts m o v e d t o dis miss 

Pl ai ntiffs’ cl ai ms p urs u a nt t o F e d er al R ul e of Ci vil Pr o c e d ur e 1 2( b )( 6).  F or t h e r e as o ns s et f ort h 

b el o w, D ef e n d a nts’ m oti o ns ar e G R A N T E D.   

B A C K G R O U N D 

I. R E L E V A N T F A C T S 1  & P R O C E D U R A L HI S T O R Y 

T h e F u n d is a m o n e y- m ar k et m ut u al f u n d wit h  a p pr o xi m at el y $ 3 5 1 billi o n i n n et ass ets.  

C o m pl. ¶ ¶ 1, 1 4 – 1 5.  M ut u al f u n ds ar e pr of essi o n a ll y m a n a g e d i n v est m e nt v e hi cl es t h at p o ol 

ass ets of i n v est ors t o i n v est i n a p ortf oli o of s e c uriti es.  I d. ¶  3 6.  D ef e n d a nt Fi d elit y is t h e 

i n v est m e nt m a n a g er of t h e F u n d.  I d. ¶  7.  Fi d elit y c oll e cts a p er c e n t a g e of e a c h s h ar e h ol d er’s 

i n v est m e nt as e x p e ns es f or h ol di n g t h e s h ar es.  I d. ¶ 6 6.  T h e p er c e nt a g e  t h at Fi d elit y c oll e cts is 

c all e d t h e “ e x p e ns e r ati o. ”  I d.  T h es e c oll e ct e d f e es c o v er t h e F u n d’s o p er ati n g e x p e ns es, w hi c h 

i n cl u d e a m a n a g e m e nt f e e f or Fi d elit y.  I d. ¶ 1 0 4.  

 
1  T h e f oll o wi n g f a cts ar e t a k e n fr o m t h e all e g ati o ns i n t h e C o m pl ai nt ( “ C o m pl. ”), D kt. N o. 1, a n d 

ar e as s u m e d tr u e f or t h e p ur p os e of r es ol vi n g t h e m oti o ns t o dis miss.   
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T h e F u n d is g o v er n e d b y a tr ust a g r e e m e nt (t h e “ Tr ust A gr e e m e nt ”).2   I d. ¶ 4 0.  B y 

p ur c h asi n g s h ar es of t h e F u n d, s h ar e h ol d ers a gr e e t o b e b o u n d b y t h e Tr ust A gr e e m e nt’s t er ms.  

I d.  T h e Tr ust A gr e e m e nt gr a nts t h e F u n d’s tr ust e es l e g al titl e t o, a n d c o ntr ol o v er, t h e ass ets of 

t h e F u n d.  I d. ¶ 4 1.  T h e Tr ust A gr e e m e nt a ut h ori z es t h e F u n d’s tr ust e es t o e n t er i nt o i n v est m e nt 

a d vis or y or m a n a g e m e nt c o ntr a ct s wit h a n i n v est m e nt m a n a g er a n d t o d el e g at e a ut h orit y t o t h e 

s el e ct e d m a n a g er.  I d. ¶ 5 7.  C o nsist e nt wit h t h at a ut h ori z at i o n, t h e tr ust e es d el e g at e d i n v est m e nt 

m a n a g e m e nt a n d a d vis or y s er vi c es t o Fi d elit y.  I d. ¶ 5 8.  T h e m a n a g e m e nt c o ntr a ct t h at 

f or m ali z es t h at d el e g ati o n is n e g oti at e d a n d a p pr o v e d b y t h e tr ust e es.  I d.  

 B ot h t h e tr ust e es a n d Fi d elit y r e g ul arl y r e vi e w a n d n e g oti at e t h e m a n a g e m e nt c o ntr a ct t o 

d et er mi n e w h et h er it s h o ul d b e r e n e w e d a n d o n w h at t er ms.  I d. ¶ ¶ 5 8, 6 0, 6 3.   T o d et er mi n e 

w h et h er t h e m a n a g e m e nt c o ntr a ct s h o ul d b e r e n e w e d, t h e tr ust e es c o nsi d er: “ h o w Fi d elit y’s 

c o m p etit ors a p pr o a c h e x p e ns es f or c o m p ar a bl e f u n ds, i n cl u di n g t h e c o m p etiti v e ness r el ati v e t o 

p e er f u n ds of t h e f u n d’s m a n a g e m e nt f e e a n d t h e t ot al e x p e ns e r ati o of a r e pr es e nt ati v e cl ass (t h e 

r et ail cl ass). ”  I d. ¶ 6 3.  T h e tr ust e es als o c o nsi d er “t h e  br o a d r a n g e of i nv est m e nt c h oi c es 

a v ail a bl e t o s h ar e h ol d ers fr o m Fi d elit y’s c o m p etit ors. ”  I d.  I n ot h er w or ds, e a c h ti m e Fi d elit y’s 

c o ntr a ct is r e n e w e d, t h e r e n e w al is m a d e f oll o wi n g c o nsi d er ati o n b y t h e tr ust e es of Fi d elit y’s 

c o m p etiti v e n ess i n c o m p aris o n t o its p e ers, i n cl u di n g wit h r e g ar d t o t h e f e es c h ar g e d t o 

s h ar e h ol d ers a n d t h e m a n a g e m e nt  f e e Fi d elit y c oll e cts.   

As a ut h ori z e d u n d er t h e Tr ust A gr e e m e nt, t h e tr ust e es of t h e F u n d cr e at e d a m ulti- cl ass 

f u n d str u ct ur e a n d iss u e d s h ar es f or e a c h s h ar e cl ass.  I d. ¶ 6 4.  T h e v ast m aj orit y of t h e F u n d’s 

ass ets ar e h el d i n t w o cl ass es of s h ar es:  t h e R et ail Cl ass ( w it h ti c k er s y m b ol S P A X X) a n d t h e 

 
2  T h e Tr ust A gr e e m e nt als o g o v er ns ot h er Fi d elit y- ma n a g e d f u n ds t h at ar e n ot at iss u e i n t his 

liti g ati o n. 
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Pr e mi u m Cl ass ( wit h ti c k er s y m b ol F Z C X X).  I d. ¶ 6 5.  As of S e pt e m b er 3 0, 2 0 2 4, 

a p pr o xi m at el y $ 3 2 3 billi o n of t h e F u n d’s ass ets  w er e h el d i n R et ail Cl ass s h ar es a n d $ 1 1. 4 

billi o n w er e h el d i n Pr e mi u m Cl ass s h ar es.  I d.   

T h e R et ail a n d Pr e mi u m Cl ass es diff er i n t w o k e y r es p e cts.  First, w hil e t h e R et ail Cl ass 

h as n o i n v est m e nt mi ni m u m, t h e Pr e mi u m Cl ass r e q uir es a mi ni m u m i nitial i n v est m e nt of 

$ 1 0, 0 0 0 f or r etir e m e nt a c c o u nts a n d $ 1 0 0, 0 0 0 f o r t a x a bl e br o k er a g e a c c o u nts.  I d. ¶ 6 7.  S e c o n d, 

t h e s h ar e cl ass es h a v e diff er e nt m a xi m u m e x p e ns e r ati os.  I d.  F or R et ail Cl ass s h ar e h ol d ers, 

Fi d elit y h as c a p p e d t h e e x p e ns e r ati o at 0. 4 2 % of t h e s h ar e h ol d er’s i n v est m e nt.  I d. ¶ 6 9.  F or 

Pr e mi u m Cl ass s h ar e h ol d ers, Fi d el it y h as c a p p e d t h e e x p e ns e r ati o at 0. 3 2 % of t h e s h ar e h ol d er’s 

i n v est m e nt.  I d.  T h e f u n ds c oll e ct e d b y Fi d elit y s er v e t w o p ur p os es.  First, t h e y c o ntri b ut e t o 

Fi d elit y’s a n n u al m a n a g e m e nt f e e of 0. 2 5 % of t h e v a l u e of all F u n d ass ets.  I d. ¶ 6 5.  S e c o n d, 

t h e y c o v er t h e o p er ati n g e x p e ns es of t h e F u n d.  I d.  If a n y of t h e e x p e ns es c h ar g e d t o 

s h ar e h ol d ers e x c e e d t h e e x p e ns e c a p of 0. 4 2 % f or R et ail Cl ass s h ar e h ol d ers or 0. 3 2 % f or 

Pr e mi u m Cl ass s h ar e h ol d ers, Fi d el it y is r e q uir e d t o r ei m b urs e t he s h ar e h ol d ers f or a n y e x p e ns es 

c h ar g e d i n e x c ess of t h e r el e v a nt c a p.  I d. ¶ 6 9.   

Pl ai ntiffs ar e R et ail Cl ass s h ar e h ol d ers w h os e b al a n c es h a v e e x c e e d e d t h e i n v est m e nt 

mi ni m u m r e q uir e d t o p ur c h as e  Pr e mi u m Cl ass s h ar es.  I d. ¶ ¶ 1 4 – 1 5.  T h e y bri n g t his a cti o n o n 

b e h alf of a p ut ati v e cl ass of f ell o w R et ail Cl ass s h ar e h ol d ers w h os e b al a n c es si n c e t h e t hr e e 

y e ars b ef or e t his a cti o n w as fil e d r e a c h e d t h e i n v est m e nt mi ni m um r e q uir e d t o p ur c h as e 

Pr e mi u m Cl ass s h ar es.  I d. ¶ 1 1 1.  Pl ai ntiffs all e g e t h at t h e “ F u n d’s l a c k of a m e c h a nis m t o 

c o n v ert eli gi bl e R et ail Cl ass s h ar e h ol d ers ” t o t h e Pr e mi u m Cl ass “ c o ntri b ut es t o a n artifi ci all y 

hi g h c o n c e ntr ati o n of ass ets i n t h e R et ail Cl ass t h at is o ut of li n e wit h c o m p ar a bl e f u n ds a n d h as 

r es ult e d i n milli o ns of d oll ars i n o v er c h ar g e d e x p e ns es. ”  I d. ¶ 9 0.  Pl ai ntiffs bri n g f o ur cl ai ms 
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a g ai nst D ef e n d a nts i n c o n n e cti o n wit h t h eir all e g e d i n a cti o n.  As  f or t h e Tr ust e e a n d Offi c er 

D ef e n d a nts, Pl ai ntiffs all e g e t h at t h e y br e a c h e d t h eir fi d u ci ar y d uti es “ b e c a u s e t h e y f ail e d t o a ct 

i n t h e b est i nt er ests of Pl ai ntiffs a n d t h e Cl ass S h ar e h ol d ers b y all o wi n g t h e m t o c o nti n u e p a yi n g 

hi g h er e x p e ns es as R et ail Cl ass s h ar e h ol d ers a n d t a ki n g n o a cti o n t o pr o vi d e f or a ut o- c o n v ersi o n 

of t h eir s h ar es ( or t h e f u n cti o n al e q ui v al e nt) t o t h e . . . Pr e mi u m Cl ass. ”  I d. ¶ 1 2 7.  T h e y als o 

all e g e t h at, as t o t h e Tr ust e e D ef e n d a nts, t h is i n a cti o n br e a c h e d t h e i m pli e d c o v e n a nt of g o o d 

f ait h a n d f air d e ali n g.  I d. ¶ 1 3 8.   Pl ai ntiffs f urt h er all e g e t h at  D ef e n d a nt Fi d elit y ai d e d a n d 

a b ett e d t h e Tr ust e e a n d Offi c er D e f e n d a nts’ br e a c h of fi d u ci ar y d ut y a n d w er e u nj ustl y e nri c h e d 

b y t h eir i n a cti o n.  I d. ¶ ¶ at 1 4 1 – 4 8.  

Pl ai ntiffs fil e d t his l a ws uit o n O ct o b er 2 5, 2 0 2 4.  S e e D kt. N o. 1.   T h e I n d e p e n d e nt 

Tr ust e e D ef e n d a nts m o v e d t o dis miss C o u nts I a n d II of t h e C o m pl ai nt p urs u a nt t o F e d er al R ul e 

of Ci vil Pr o c e d ur e 1 2( b)( 6) o n J a n u ar y 2 8, 2 0 2 5.  S e e D kt. N os. 2 5 – 2 7.  T h e Fi d elit y 

D ef e n d a nts, w hi c h c o nsist of Fi d elit y, t h e M a n a g e m e nt Tr ust e es, a n d t h e F u n d’s Offi c ers, m o v e d 

t o dis miss t h e C o m pl ai nt i n its e ntir et y p urs u a nt t o R ul e 1 2( b)( 6).  S e e D kt. N os. 2 8 – 3 0.  T h e 

m oti o ns ar e n o w f ull y bri ef e d a n d b ef or e t h e C o urt f or d e cisi o n.  S e e D kt. N os. 3 5, 3 8 – 3 9.  

DI S C U S SI O N 

I. L E G A L S T A N D A R D O N A M O TI O N T O DI S MI S S  

T o s ur vi v e a m oti o n t o dis miss u n d er R ul e  1 2( b)( 6), a c o m pl ai nt m ust pl e a d “ e n o u g h 

f a cts t o st at e a cl ai m t o r eli ef t h at is pl a usi bl e o n its f a c e. ”  B ell Atl. C or p. v. T w o m bl y , 5 5 0 U. S. 

5 4 4, 5 7 0 ( 2 0 0 7). 3   A cl ai m is f a ci all y pl a usi bl e “ w h e n t h e pl ai ntiff pl e a ds f a ct u al c o nt e nt t h at 

all o ws t h e c o urt t o dr a w t h e r e as o n a bl e i nf er e n c e t h at  t h e d ef e n d a nt is li abl e f or t h e mis c o n d u ct 

 
3  U nl ess ot h er wis e i n di c at e d, c as e q u ot ati o ns o mit all i nt er n al cit ati o ns, q u ot ati o n m ar ks, 

f o ot n ot es, a n d o missi o ns, a n d a d o pt alt er ati o ns. 
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all e g e d. ”  As h cr oft v. I q b al , 5 5 6 U. S. 6 6 2, 6 7 8 ( 2 0 0 9).  A c o m pl ai nt is pr o p erl y dis miss e d w h er e, 

as a m att er of l a w, “t h e all e g ati o ns i n a c o m p l ai nt, h o w e v er tr u e, c o ul d n ot r ais e a cl ai m of 

e ntitl e m e nt t o r eli ef. ”  T w o m bl y , 5 5 0 U. S. at 5 5 8.  T h e C o urt m ust ass u m e all w ell- pl e d f a cts t o 

b e tr u e, “ dr a wi n g all r e as o n a bl e i nf er e n c es i n f a v or of t h e pl ai ntiff. ”  K o c h v. C hristi e’s I nt’l 

P L C , 6 9 9 F. 3 d 1 4 1, 1 4 5 ( 2 d Cir. 2 0 1 2); s e e als o A.I. Tr a d e Fi n., I n c. v. P etr a B a n k , 9 8 9 F. 2 d 7 6, 

7 9 – 8 0 ( 2 d Cir. 1 9 9 3) ( “[ A]ll all e g ati o ns  ar e c o nstr u e d i n t h e li g ht m ost f a v or a bl e t o t h e pl ai ntiff 

a n d d o u bts ar e r es ol v e d i n t h e pl ai ntiff’s f a v or, n ot wit hst a n di n g a c o ntr o v erti n g pr es e nt ati o n b y 

t h e m o vi n g p art y. ”).  H o w e v er, t h e C o urt n e e d n ot a c c e pt c o n cl us or y ass erti o ns.  W hit esi d e v. 

H o v er- D a vis, I n c. , 9 9 5 F. 3 d 3 1 5, 3 2 1 ( 2 d Cir. 2 0 2 1).   

O n a R ul e 1 2( b)( 6) m oti o n, a c o urt “ m a y r e vi e w o nl y a n arr o w u ni v e rs e of m at eri als. ” 

G o el v. B u n g e, Lt d. , 8 2 0 F. 3 d 5 5 4, 5 5 9 ( 2 d Cir. 2 0 1 6).  T h at u ni v ers e i n cl u d es “t h e f a cts all e g e d 

i n t h e c o m pl ai nt, d o c u m e nts att a c h e d t o t h e c om pl ai nt as e x hi bits, a n d d o c u m e nts i n c or p or at e d 

b y r ef er e n c e i n t h e c o m pl ai nt. ”  U nit e d St at es e x r el. F or e m a n v. A E C O M , 1 9 F. 4t h 8 5, 1 0 6 ( 2 d 

Cir. 2 0 2 1).  

II. P L AI N TI F F S F AI L T O S T A T E A C L AI M F O R B R E A C H O F FI D U CI A R Y 
D U T Y 

T o bri n g a cl ai m f or br e a c h of fi d u ci ar y d ut y u n d er D el a w ar e l a w, a pl ai ntiff m ust all e g e 

“( 1) t h e e xist e n c e of a fi d u ci ar y d ut y, a n d ( 2) t h e br e a c h of t h at d ut y. ”  K D W R estr u ct uri n g & 

Li q ui d ati o n S er vs. L L C v. Gr e e nfi el d , 8 7 4 F. S u p p. 2 d 2 1 3, 2 2 1 ( S. D. N. Y. 2 0 1 2).4   “ T h e 

dir e ct ors a n d offi c ers of a D e l a w ar e c or p or ati o n o w e t w o o v er ar c hi n g fi d u ci ar y d uti es —t h e d ut y 

of c ar e a n d t h e d ut y of l o y alt y. ”  Dr u g Cr aft ers, L. P. v. L o h , N o. 2 0 2 4- 0 1 1 1 ( P A F), 2 0 2 5 W L 

 
4  T h e p arti es’ bri efs a p pl y D el a w ar e l a w t o t h e fi d u ci ar y d ut y, ai di n g a n d a b etti n g fi d u ci ar y d ut y, 

a n d br e a c h of t h e i m pli e d c o v e n a nt cl ai ms.  “[ S] u c h i m pli e d c o ns e nt is s uffi ci e nt t o est a blis h c h oi c e of 
l a w. ”  Kr u m m e v. W est P oi nt St e v e ns I n c. , 2 3 8 F. 3 d 1 3 3, 1 3 8 ( 2 d Cir. 2 0 0 0).   

Case 1:24-cv-08142-MMG     Document 40     Filed 03/25/26     Page 6 of 19



7 
 

3 4 3 8 4 0 8, at * 1 2 ( D el. C h. N o v. 2 6, 2 0 2 5) ( q u oti n g U nit e d F o o d & C o m. W or k ers U ni o n & 

P arti ci p ati n g F o o d I n d us. E m ps. Tri- St at e P e nsi o n F u n d v. Z u c k er b er g, 2 6 2 A. 3 d 1 0 3 4, 1 0 4 9 

( D el. 2 0 2 1)).   

Pl ai ntiffs all e g e t h at D ef e n d a nts br e a c h e d t h e d ut y of c ar e.  D kt. N o. 3 5 at 2 0.  T h e d ut y 

of c ar e r e q uir es c or p or at e offi c er s a n d dir e ct ors t o “ us e t h at a m o u nt of c ar e w hi c h or di n aril y 

c ar ef ul a n d pr u d e nt m e n w o ul d us e i n si mil ar cir c u mst a n c es, a n d c o nsi d er all m at eri al 

i nf or m ati o n r e as o n a bl y a v ail a bl e i n m a ki n g b usi n ess d e cisi o ns. ”  C V C Cl ai ms Liti g. L L C v. 

Citi c or p V e nt ur e C a p. Lt d. , N o. 0 3- C V- 0 7 9 3 6 ( D A B), 2 0 0 7 W L 2 9 1 5 1 8 1, at * 3 ( S. D. N. Y. O ct. 

4, 2 0 0 7).  T o all e g e a br e a c h of t h e d ut y of c ar e, a pl ai ntiff m ust s h o w t h at  t h e d ef e n d a nt “f ail e d 

t o i nf or m hi ms elf of all m at eri al i nf or m ati o n r eas o n a bl y a v ail a bl e or t h at  h e a ct e d i n a gr ossl y 

n e gli g e nt m a n n er. ”  I n r e W alt Dis n e y C o. D eri v ati v e Liti g., 9 0 7 A. 2 d 6 9 3, 7 6 2 ( D el. C h. 2 0 0 5), 

aff’ d , 9 0 6 A. 2 d 2 7 ( D el. 2 0 0 6); s e e als o K D W R estr u ct uri n g & Li q ui d ati o n S er vs. L L C , 8 7 4 F. 

S u p p. 2 d at 2 2 1;  I n r e C y b er Liti g. I n c., N o. 2 0- 1 2 7 0 2, 2 0 2 6 W L 3 6 3 1 4 6, at * 4 ( B a n kr. D. D el. 

F e b. 9, 2 0 2 6).  Gr oss n e gli g e n c e r efl e cts “ a hi g h er l e v el of n e gli g e n c e r e pr es e nti n g a n e xtr e m e 

d e p art ur e fr o m t h e or di n ar y st a n d ar d of c ar e. ”  I n r e S ols. Li q ui d ati o n L L C, 6 0 8 B. R. 3 8 4, 3 9 8 

( B a n kr. D. D el. 2 0 1 9).  T o est a blis h gr oss n e gli ge n c e, “ a pl ai ntiff m ust pl e a d t h at t h e d ef e n d a nt 

w as r e c kl essl y u ni nf or m e d or a ct e d o utsi d e t h e b o u n ds of r e as o n. ”  I d.  I n D el a w ar e c or p or at e 

l a w j uris pr u d e n c e, “[t] h e d efi niti o n of gr oss n e gli g e n c e ” is “ e xtr e m el y stri n g e nt. ”  I n r e L e ar 

C or p. S’ h ol d er Liti g. , 9 6 7 A. 2 d 6 4 0, 6 5 2 ( D el. C h. 2 0 0 8).   

Pl ai ntiffs’ c o m pl ai nt f ails t o all e g e f a cts s u ffi ci e nt t o s h o w t h at D ef e n d a nts e n g a g e d i n 

c o n d u ct t h at br e a c h e d t h e d ut y of c ar e.  Pl ai ntif fs d o n ot s u bst a nti v el y ar g u e t h at D ef e n d a nts 

f ail e d t o i nf or m t h e ms el v es of m at eri al i nf or m ati o n c o n c er ni n g t h e c h ar g es i m p os e d o n R et ail 

Cl ass s h ar e h ol d ers.  S e e D kt. N o. 3 5 at 2 4.  N or c o ul d t h e y.  T h e C o m pl ai nt is r e pl et e wit h 
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all e g ati o ns t h at D ef e n d a nts p eri o di c all y c o ns i d er e d t h e c h ar g es i m p os e d o n R et ail Cl ass 

s h ar e h ol d ers i n c o m p aris o n t o t h os e c h ar g e d b y ot h er f u n ds ( a n d w er e s p e cifi c all y r e q uir e d t o d o 

s o), a n d w er e w ell- a w ar e t h at R et ail Cl ass i n v e st ors w er e p a yi n g hi g h er f e es a n d w er e n ot b ei n g 

a ut o m ati c all y c o n v ert e d w h e n eli gi bl e.  S e e C o m pl. ¶ 6 3 ( all e gi n g t h at t h e tr ust e es c o nsi d er “t h e 

t ot al e x p e ns e r ati o ” of t h e r et ail cl ass a n d t h e c h oi c es off er e d b y Fi d elit y’s c o m p etit ors w h e n 

c o n d u cti n g p eri o di c r e vi e ws of t h e a d vis or y c o ntr a ct wit h Fi d elit y); i d. ¶ 3 ( n oti n g Tr ust e e a n d 

Offi c er D ef e n d a nts “ pr o vi d e f or a ut o- c o n v e rsi o n i n ot h er Fi d elit y m ut u al f u n ds ”); i d. ¶ 8 2 

( “ C o m p etit or f u n ds o utsi d e Fi d elit y, w hi c h t h e Tr ust e e D ef e n d a nts c o nsi d er i n n e g oti ati n g a n d 

a p pr o vi n g e x p e ns e p oli ci es f or t h e G o v er n m e nt F u n d, als o pr o vi d e f or a ut o m ati c s h ar e cl ass 

c o n v ersi o n t o s er v e t h e b est i nt er e sts of t h eir s h ar e h ol d er ”).  T h es e all e g ati o ns ar e i n c o m p ati bl e 

wit h a cl ai m t h at D ef e n d a nts f ail e d t o i nf or m t h e ms el v es of m at eri al i n f or m ati o n ( a n d, t elli n gl y, 

Pl ai ntiffs d o n ot pr ess t his ar g u m e nt i n t h eir o p p ositi o n t o t h e m oti o ns t o  dis miss).  A c c or di n gl y, 

t o s uffi ci e ntl y pl e a d a br e a c h of t h e d ut y of c ar e, Pl ai ntiffs m ust s h o w t h at D ef e n d a nts a ct e d wit h 

gr oss n e gli g e n c e b y a cti n g “ o ut si d e t h e b o u n ds of r e as o n. ”  I n r e S ols. Li q ui d ati o n L L C, 6 0 8 

B. R. at 3 9 8.    

Pl ai ntiffs’ C o m pl ai nt f ails t o all e g e c o n d u ct t h at f alls wit hi n  t h e “stri n g e nt ” d efi niti o n of 

gr oss n e gli g e n c e u n d er D el a w ar e l a w.  I n r e L e ar C or p. S’ h ol d er Liti g., 9 6 7 A. 2 d at 6 5 2.  

Pl ai ntiffs ar g u e t h at Tr ust e e a n d Offi c er D ef e n d a nts a ct e d o utsi d e t h e b o u n ds of r e as o n b y f aili n g 

t o i m pl e m e nt a m e c h a nis m t o co n v ert “ a s h ar e h ol d er’s R et ail Cl ass s h ar es t o Pr e mi u m Cl ass 

s h ar es ( or ot h er wis e e ns uri n g t h at t h e s h ar e h ol d er is c h ar g e d l o w er e x p e ns es) ” if t h e 

s h ar e h ol d er’s t ot al i n v est m e nts w o ul d s atisf y t h e Pr e mi u m Cl ass i n v est m e nt mi ni m u ms.  C o m pl. 

¶ 7 3.  H o w e v er, t h er e is n o b asi s f or fi n di n g t h at t h e a bs e n c e of  a n a ut o- c o n v ersi o n or si mil ar 

m e c h a nis m li es o utsi d e t h e b o u n ds of  r e as o n.  As a n i niti al m att er, Pl ai ntiffs d o n ot e v e n att e m pt 
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t o all e g e t h at t h e m ulti- cl ass str u ct ur e c h os e n f or t h e F u n d h as n o c o n c ei v a bl e r ati o n al b asis.  

A d diti o n all y, Pl ai ntiffs d o n ot dis p ut e t h at t h e y w er e a bl e t o r e a dil y c o n v ert R et ail Cl ass s h ar es 

t o Pr e mi u m Cl ass s h ar es t h e ms el v es if t h eir i n v est m e nts r e a c h e d t h e mi ni m u m i n v est m e nt 

r e q uir e d t o P ur c h as e Pr e mi u m Cl ass s h ar es.  S e e D kt. N o. 3 5 at 4 1.  N or d o t h e y all e g e t h at 

D ef e n d a nts c o n c e al e d i nf or m ati o n c o n c er ni n g t h e e x p e ns e r ati os Pl ai ntiffs w o ul d b e c h ar g e d as 

s h ar e h ol d ers of eit h er cl ass.  B as e d o n Pl ai nt iffs’ o w n all e g ati o ns, t h e F u n d w as d esi g n e d wit h 

t w o s e p ar at e a n d disti n ct s h ar e class es, wit h diff er e nt ti c k er s y m b ol s, wit h a f e e str u ct ur e ti e d t o 

t h e r e q uir e d mi ni m u m b al a n c es of e a c h cl ass of s h ar e, a n d f ull dis cl os ur e i n S E C fili n gs a n d 

els e w h er e of t h e f e es t h at R et ail Cl ass a n d Pr e mi u m Cl ass s h ar e h ol d ers ar e c h ar g e d.  S e e, e. g. , 

C o m pl. ¶ ¶  6 4, 6 7 n. 2 8.  T h er e is li k e wis e n o all e g a ti o n t h at t h es e dis cl os ur es ar e misl e a di n g i n 

a n y w a y a b o ut st e ps t h e F u n d w o ul d or w o ul d n ot t a k e r e g ar di n g c o n v ersi o n b et w e e n s h ar e 

cl ass es.  Pl ai ntiffs t h us s e e k t o f a ult D ef e n d a nts f or n ot t a ki n g a cti o ns t h at Pl ai ntiffs c o ul d h a v e 

t a k e n e ntir el y o n t h eir o w n.  A n d t h e e c o n o mi c c o ns e q u e n c es of t aki n g or n ot t a ki n g s u c h a cti o ns 

w er e f ull y dis cl os e d t o Pl ai ntiffs.  A g ai nst t h is b a c k dr o p, it w as n ot “ o utsi d e t h e b o u n ds of 

r e as o n, ” I n r e S ols. Li q ui d ati o n L L C, 6 0 8 B. R. at 3 9 8, f or D ef e n d a nts t o d esi g n t h e F u n d wit h o ut 

a n a ut o m ati c c o n v ersi o n f e at ur e or ot h er m e c h a nis m t o affir m ati v el y al ert Pl ai ntiffs t h e y w er e 

eli gi bl e t o c o n v ert t h eir s h ar es t o Pr e mi u m Cl ass s h ar es. 5    

 
5  Pl ai ntiffs all e g e t h at i m pl e m e nti n g t h e m e c h a nis ms t h at Pl ai ntiffs s e e k w o ul d “ n ot e v e n c o m e at 

a c ost t o t h e [ F u n d] or t h e Tr ust. ”  C o m pl. ¶ 5.  Pl ai ntiffs ar g u e t h at b e c a us e t h e f u n d “is alr e a d y e q ui p p e d 
t o pr o c ess a hi g h v ol u m e of tr a ns a cti o ns . . . a d di n g c o n v ersi o n tr a n s a cti o ns t o t h e F u n d’s alr e a d y m assi v e 
tr a di n g v ol u m e w o ul d n ot m at eri all y i n cr e as e o p er ati n g e x p e ns es. ”  D kt. N o. 3 5 at 4 2.  T his is n ot 
pl a usi bl e.  T h er e is a diff er e n c e b et w e e n pr o c essi n g tr a di n g tr a ns a cti o ns a n d i m pl e m e nti n g, at mi ni m u m, 
a m o nit ori n g a n d n otifi c ati o n s yst e m f or w h e n R e t ail Cl ass s h ar e h ol d ers h a v e r e a c h e d t h e mi ni m u m 
i n v est m e nt a m o u nt r e q uir e d t o p ur c h as e Pr e mi u m Cl ass s h ar es ( a n d t h e n w h e n s u c h a c c o u nts, w hi c h m a y 
h a v e bri efl y p ass e d o v er t h e $ 1 0, 0 0 0 or $ 1 0 0, 0 0 0 t hr es h ol d, f ell b el o w a n d n e e d e d t o b e c o n v ert e d b a c k 
t o R et ail Cl ass s h ar es), w hi c h w o ul d i n e vit a bl y i nc ur a d diti o n al e x p e ns es.  Alt h o u g h t h os e e x p e ns es 
t h e or eti c all y c o ul d, as Pl ai ntiffs cl ai m, b e a bs or b e d b y Fi d elit y, it is n ot pl a usi bl e t h at Fi d elit y w o ul d 
willi n gl y a gr e e t o a bs or b t h os e e x p e ns es r at h er t h a n  n e g oti ati n g a n e w ( hi g h er) f e e str u ct ur e t h at a c c o u nts 
f or t h es e a d diti o n al s er vi c es t o s h ar e h ol d ers.  O n a m otio n t o dis miss, “[ w] hil e all e g ati o ns i n a c o m pl ai nt 
ar e d e e m e d t o b e tr u e . . . t his C o urt n e e d n ot cr e dit s u c h all e g ati o ns w h er e t h e y ar e w h oll y c o n cl us or y or 
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Pl ai ntiffs h a v e n ot s uffi ci e nt l y all e g e d a br e a c h of t h e d ut y of c ar e f or s e v er al ot h er 

r e as o ns.  First, t h e e x p e ns es c har g e d t o Pl ai ntiff a p p e ar t o b e  t h e pr o d u ct of a n ar m’s-l e n gt h 

n e g oti ati o n.  Pl ai ntiffs all e g e t h at t h e Tr ust e e D ef e n d a nts n e g oti at e a n d r e g ul arl y r e vi e w t h e 

c o ntr a cts wit h Fi d elit y.  C o m pl. ¶ 6 3.  T h e Tr us t e e D ef e n d a nts als o n e g oti at e wit h Fi d elit y t er ms 

s u c h as “ Fi d elit y’s m a n a g e m e nt f e e, t h e e x p e ns es  all o c at e d t o e a c h s h ar e cl ass, a n d t h e cl ass es’ 

e x p e ns e r ati o c a ps. ”  I d. ¶ 9 2.  S u c h “ ar m’s-l e n gt h n e g oti a ti o ns ar e i n c o nsist e nt wit h 

p arti ci p ati o n i n a fi d u ci ar y br e a c h. ”  I n r e H e c hi n g er I n v. C o. of D el., 3 2 7 B. R. 5 3 7, 5 5 0 ( D. D el. 

2 0 0 5), aff’ d s u b n o m. I n r e H e c hi n g e r I n v. C o. of D el a w ar e, I n c. , 2 7 8 F. A p p’ x 1 2 5 ( 3 d Cir. 

2 0 0 8).  S e c o n d, Pl ai ntiffs d o n ot all e g e t h at all t h e F u n d’s c o m p etit ors i m pl e m e nt a ut o-

c o n v ersi o n or s o m e ot h er m et h o d t h at w o ul d a d dr ess Pl ai ntiffs’ c o m pl ai nts.  R at h er, t h e y ar g u e 

t h at “ at l e ast t w o of D ef e n d a nts’ c o m p etit ors ” e m pl o y t h e t y p e of “ mo nit ori n g, n otifi c ati o n, a n d 

c o n v ersi o n pr o c ess es ” t h at t h e y b eli e v e D ef e n d a nts s h o ul d als o h a v e e m pl o y e d.  D kt. 3 5 at 9.  

M er el y s h o wi n g t h at a pr ef err e d r e m e d y is p ossi bl e or e xists wit hi n a n i n d ustr y d o es n ot 

d e m o nstr at e t h at c h o osi n g n ot t o off er t h at f e at ur e is gr ossl y n e gli g e nt or o utsi d e t h e b o u n ds of 

r e as o n.6  

 
r el y o n u nr e as o n a bl e i nf er e n c es a n d u n w arr a nt e d d e d u cti o ns. ”  S c h orr v. D o pi c o , 2 0 5 F. S u p p. 3 d 3 5 9, 
3 6 3 ( S. D. N. Y. 2 0 1 6), aff’ d , 6 8 6 F. A p p’ x 3 4 ( 2 d Cir. 2 0 1 7).  H o w e v er, t h e C o urt n e e d n ot r el y o n 
r ej e cti n g t his all e g ati o n, as t h er e is a m pl e gr o u n d t o gr a nt t h e m oti o n wit h o ut c o nsi d eri n g t his iss u e. 

6  T h e p arti es dis p ut e w h et h er t h e b usi n ess j u d g m e nt r ul e a p pli es t o Pl ai ntiffs’ cl ai ms as a f urt h er 
b asis t o dis miss t h e c as e.  T h e b usi n ess j u d g m e nt r ul e “is a pr es u m pti o n t h at i n m a ki n g a b usi n ess 
d e cisi o n t h e dir e ct ors of a c or p or ati o n a ct e d o n a n i n f or m e d b asis, i n g o o d f ait h a n d i n t h e h o n est b eli ef 
t h at t h e a cti o n t a k e n w as i n t h e b est i nt er ests of t h e c o m p a n y. ”   Gl o bis P art n ers, L. P. v. Pl u mtr e e 
S oft w ar e, I n c. , N o. C V 1 5 7 7- V C P, 2 0 0 7 W L 4 2 9 2 0 2 4, at * 4 ( D el. C h. N o v. 3 0, 2 0 0 7).  T h e p arti es’ 
dis p ut e st e ms, i n p art, fr o m a dis a gr e e m e nt o v er w h et h er Pl ai ntiffs all e g e t h at D ef e n d a nts m a d e “ a 
c o ns ci o us d e cisi o n t o r efr ai n fr o m a cti n g, ” i n w h i c h c as e t h e b usi n ess j u d g m e nt r ul e w o ul d a p pl y, or 
w h et h er D ef e n d a nts “f ail e d t o a ct ” wit h o ut a c o ns ci o us d e cisi o n, i n w hi c h c as e it w o ul d n ot.  M a n n v. 
G T C R G ol d er R a u n er, L. L. C. , 4 8 3 F. S u p p. 2 d 8 8 4, 9 0 1 – 0 2 ( D. Ari z. 2 0 0 7); s e e als o D kt. N o. 3 5 at 4 3.  
T h e C o urt n e e d n ot r es ol v e t his dis p ut e b e c a us e Pl ai n tiffs f ails t o st at e a cl ai m f or br e a c h of fi d u ci ar y 
d ut y r e g ar dl ess of w h et h er t h e b usi n ess j u d g m e nt r ul e a p pli es.   
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A c o m p aris o n of t h e c as es Pl ai ntiffs cit e i n  w hi c h c o urts h a v e f o u n d a br e a c h of t h e d ut y 

of c ar e t o Pl ai ntiffs’ all e g ati o ns cl e arl y ill ustr at es w h y Pl ai ntiffs’ cl ai ms d o n ot m e et t h e st a n d ar d 

r e q uir e d t o all e g e gr oss n e gli g e n c e u n d er D el a w ar e l a w.   Pl ai ntiffs cit e I n r e Gr e at er S o ut h e ast 

C o mit y. H os pit al C or p. I , 3 5 3 B. R. 3 2 4, 3 4 2 ( B a n kr. D. D. C. 2 0 0 6), s e e D kt. N o. 3 5 at 2 3.  

T h er e, t h e c o urt f o u n d t h at D ef e n d a nts br e a c h e d t h e d ut y of c ar e b y “si g n[i n g] d o c u m e nts i n 

t h eir c a p a cit y as offi c ers of t h e v ari o us d e bt ors wit h o ut f ully i nf or mi n g t h e ms el v es of t h e 

c o ns e q u e n c es of t h os e a cti o ns a n d at a ti m e w h e n t h e d ef e n d a nts k n e w or s h o ul d h a v e k n o w n 

t h at t h eir a cti o ns w o ul d h ar m t h e c om p a ni es t h e y p ur p ort e d t o r e pr es e nt, ” I n r e Gr e at er S e. 

C mt y. H os p. C or p. I , 3 5 3 B. R. at 3 3 9.   T h es e a cti o ns “ pl u n g e d t h e d e bt ors d e e p er a n d d e e p er 

i nt o i ns ol v e n c y, ” i n cr e asi n g t h eir j oi nt i ns ol v e nc y b y $ 2 5 5 milli o n o v er t h e c o urs e of t hr e e y e ars.  

I d. at 3 4 2.  T h e d ef e n d a nts als o si g n e d  a gr e e m e nts t h at r e q uir e d “th e iss u a n c e of p at e ntl y f als e 

s ol v e n c y c ertifi c at es. ”  I d.  T a k e n t o g et h er, t h e c o urt f o u n d t h at t h e all e g ati o ns r efl e ct e d 

“ e gr e gi o us ” c o n d u ct t h at “ c o nstit ut e[ d] gr o ss n e gli g e n c e of t h e hi g h est or d er. ”  I d. at 3 4 1 – 4 2.  

H er e, Pl ai ntiffs d o n ot all e g e a n yt hi n g a p pr o a c hi n g s u c h “ e gr e gi o us ” c o n d u ct.  I d. at 3 4 1.  T h e y 

d o n ot ar g u e t h at D ef e n d a nts t o o k a cti o ns “ w it h o ut f ull y i nf or mi n g t h e ms el v es of t h e 

c o ns e q u e n c es of t h os e a cti o n ” n o r t h at t h e y t o o k a cti o ns t h at ex p a n d e d t h eir fi d u ci ari es’ fi n a n ci al 

l oss es i n a m a n n er t h at w as o utsi d e of t h e fi d u ci ari es’ c o ntr ol.  I d. at 3 4 9.  A n d t h eir c o n d u ct di d 

n ot e x p os e Pl ai ntiffs t o a n y c h ar g es b e y o n d t h os e Pl ai ntiffs h a d alr e a d y a gr e e d t o p a y.  F urt h er, 

Pl ai ntiffs d o n ot all e g e t h at D ef e n d a nts c o n d u ct e d t h e ms el v es e gr e gi o usl y s u c h as t hr o u g h 

iss ui n g f als e d o c u m e nts or c o n c e ali n g t h e c o ns e q u e n c es of t h eir a cti o ns. 

N e xt, Pl ai ntiffs cit e I n r e V a n g u ar d C h est er F u n ds Liti g ati o n, N o. C V 2 2- 9 5 5, 2 0 2 3 W L 

8 0 9 1 9 9 9 ( E. D. P a. N o v. 2 0, 2 0 2 3).  S e e D kt. N o. 3 5 at 2 3.  T h e c as e c o n c er n e d a 2 0 2 0 d e cisi o n 

b y V a n g u ar d t o l o w er b y $ 9 5 milli o n t h e mi ni m u m i n v est m e nt a m o u nt r e q uir e d t o a c c ess o n e of 
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its f u n ds.  I n r e V a n g u ar d C h est er F u n ds Liti g., 2 0 2 3 W L 8 0 9 1 9 9 9, at * 2.  T h e f u n d h a d “t h e 

s a m e tr ust e es, offi c ers, t ar g et r etir e m e nt d at e, i n v est m e nt str at e g y, a n d pr o p orti o n of s h ar es i n 

t h e s a m e u n d erl yi n g i n d e x f u n ds ” as a diff ere nt V a n g u ar d f u n d, b ut a l o w er e x p e ns e r ati o.  I d.  

B e c a us e b ot h f u n ds w er e ess e nti all y i d e nti c al  i n all b ut t h e e x p ens e r ati o a n d mi ni m u m 

i n v est m e nt, “[i] n v est ors s ei z e d t h e n o- br ai n er o pp ort u nit y t o m o v e t h eir m o n e y a n d b e n efit fr o m 

t h e r e d u c e d e x p e ns e r ati o, ” r es ulti n g i n a n “ el e p h a nt st a m p e d e of r e d e m pti o n r e q u ests. ”  I d. at 

* 2.  T h e m a g nit u d e of t h es e r e q u ests l e d t o “ u n e x p e ct e d, si z a bl e c a pit al g ai n s t a x li a biliti es ” f or 

c ert ai n s h ar e h ol d ers, w h o t h e n “ h a d t o s ell off ot h er ass ets t o c o v er t h e s ur pris e t a x bills ” or 

“f a c e d I R S a n d st at e l a w p e n alti e s f or f aili n g t o p a y t h e a m o u n t o w e d i n 2 0 2 1 c a pit al g ai ns 

t a x es. ”  I d. at * 3.   V a n g u ar d e m pl o y e es w er e a w ar e t h at t h es e u n e x p e ct e d t a x li a biliti es c o ul d 

r es ult fr o m t h e d e cisi o n t o l o w er t h e mi ni m u m i n v est m e nt a m o u nt b ut still w e nt t hr o u g h wit h t h e 

d e cisi o n.  I d.  T h e c o urt r e as o n e d t h at V a n g u ar d’s d e cisi o ns r efl e ct e d a “ w e d o n’t c ar e a b o ut t h e 

ris ks [t o s h ar e h ol d ers] ” attit u d e.  I d. at * 1 0.  It h el d t h at V a n g u ar d a ct e d “ o utsi d e t h e b o u n ds of 

r e as o n b y disr e g ar di n g alt er n ati ves ” t h at di d n ot h a v e s u c h h ar mf ul t a x c o ns e q u e n c es.  I d. at * 1 1.   

Pl ai ntiffs i n t his c as e ar g u e t h at D ef e n d a nts e m pl o y e d a si mil ar “ w e d o n’t c ar e a b o ut t h e 

ris ks ” attit u d e.  D kt. N o. 3 5 at 2 4, 2 8.  B ut t his ar g u m e nt i g n or es a cr u ci al diff er e n c e:  t h e 

V a n g u ar d s h ar e h ol d ers w er e s a d dl e d wit h si g nifi c a nt “ u n e x p e ct e d ” fi n a n ci al a n d e v e n l e g al 

p e n alti es r es ulti n g fr o m t h e d ef e n d a nts’ d e cisi o ns, o v er w hi c h t h e y  h a d n o s a y a n d n o n oti c e.  I n 

r e V a n g u ar d C h est er F u n ds Liti g.,  2 0 2 3 W L 8 0 9 1 9 9 9 at * 3.  H er e, b y c ontr ast, Pl ai ntiffs h a d f ull 

n oti c e of t h e str u ct ur e of t h e F u n d, i n cl u di n g t h e diff er e nt s h ar e cl ass es, c orr es p o n di n g e x p e ns e 

r ati os, a n d l a c k of a ut o- c o n v ersi o n, w h e n t h e y p urc h as e d R et ail Cl ass s h ar es.  I n ot h er w or ds, 

t h e y ar e i n pr e cis el y t h e s a m e fi n a n ci al p ositi o n t h at t h e y si g n e d u p f or at t h e o uts et — a 

cir c u mst a n c e t h at b e ars n o f a ct u al r el ati o ns hi p t o t h at f a c e d b y t h e V a n g u ar d pl ai ntiffs. 
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T h e r e m ai ni n g c as es Pl ai ntiffs cit e pr es e nt si mil arl y disti n ct s ets of f a ct u al a n d l e g al 

cir c u mst a n c es a n d t h us d o n ot s u p p ort a fi n di n g t h at D ef e n d a nts br e a c h e d t h e d ut y of c ar e.  T h e 

c o urt i n I n r e Si g n at ur e A p p ar el Gr o u p. L L C, N o. 0 9- 1 5 3 7 8 ( R G), 2 0 1 5 W L 1 0 0 9 4 5 2 ( B a n kr. 

S. D. N. Y. M ar. 4, 2 0 1 5), s e e D kt. N o. 3 5 at 2 4, c o nsi d er e d o n s u m m ar y j u d g m e nt w h et h er a 

d ef e n d a nt br e a c h e d t h e d ut y of c ar e b y all e g e dl y a c q ui es ci n g t o t h e i m pr o p er t er mi n ati o n of a 

li c e ns e i nst e a d of s e e ki n g t o n e g oti at e a b ett er d e al f or t h e d e bt or.  I n r e Si g n at ur e A p p ar el Gr p. 

L L C , 2 0 1 5 W L 1 0 0 9 4 5 2,  at * 1 1.  It r ul e d t h at g e n ui n e iss u es  of m at eri al f a ct pr e cl u d e d s u m m ar y 

j u d g m e nt o n t his cl ai m b e c a us e t h e r e c or d di d n ot all o w t h e c o urt t o d et er mi n e w h et h er t h e 

d ef e n d a nt “ e n g a g e d i n a n a p pr o pr i at e, g o o d f ait h pr o c ess ” i n d e cidi n g t o a gr e e t o t h e li c e ns e 

t er mi n ati o n.  I d. at * 1 1.  T h e c as e is r e a dil y disti n g uis h a b l e b e c a us e it i n v ol v e d a n “i m pr o p er 

t er mi n ati o n ” t h at D ef e n d a nts f ail e d t o pr ot e ct a gai nst a n d a r e as o n a bl e p ers o n w o ul d h a v e 

r e c o g ni z e d as h ar mf ul.  I d. Pl ai ntiffs ar e u n a bl e t o p oi nt t o t h e s a m e ki n d of i m p e n di n g 

“i m pr o p er ” e v e nt h er e t h at a n y r e as o n a bl e p ers o n w o ul d h a v e r e c o g ni z e d as u n a c c e pt a bl e a n d 

h ar mf ul.  I nst e a d, Pl ai nt iffs c a n o nl y p oi nt t o a s yst e m t h e y t h e ms el v es k n e w a b o ut b ef or e 

p ur c h asi n g s h ar es a n d w hi c h d eri v e d fr o m r e p e at e d  ar ms’ l e n gt h tr a ns a cti o ns a n d n e g oti ati o ns.  

I n Al b ert v. Al e x. Br o w n M a n a g e m e nt S er vi c es , I n c., N o. Ci v. A. 7 6 2- N, 2 0 0 5 W L 

2 1 3 0 6 0 7 ( D el. C h. A u g. 2 6, 2 0 0 5), D kt. N o. 3 5 at 2 1 – 2 2, t h e c o urt f o u n d t h at t h e pl ai ntiffs “(j ust 

b ar el y) r ais e[ d] a d ut y of c ar e cl ai m. ”  Al b ert , 2 0 0 5 W L 2 1 3 0 6 0 7, at * 5.  T h e cl ai m c o n c er n e d 

f u n d m a n a g ers w h o h a d a n “ all e g e dl y, al m ost n o n exist e nt ” r es p o ns e t o t h eir f u n ds “ b ei n g f a c e d 

wit h e x c e pti o n al c h all e n g es ” a n d w h o “f ail e d t o dis cl os e t h e c h all e n g es f a ci n g t h e F u n ds a n d t h e 

m e a g er st e ps t h e y w er e t a ki n g t o m e et t h os e c h all e n g es. ”   I d. at * 6.  T h e c o urt e x pl ai n e d t h at 

“[t] h es e all e g e d dis cl os ur e vi ol ati o ns w er e p ot e nti all y m at eri al  b e c a us e, h a d t h e pl ai ntiffs k n o w n 

t h e tr ut h, t h e y c o ul d h a v e as k e d f or wit h dr a w als, or br o u g ht s uit b ef or e t h e v al u e of t h e F u n ds 
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pl u m m et e d. ”  I d.  T h es e cir c u mst a n c es diff er si g nifi c a ntl y fr o m D ef e n d a nts’ a cti o ns i n t his c as e 

b e c a us e, as dis c uss e d a b o v e, D ef e n d a nts f ull y dis c l os e d t h e i nf or m ati o n r el e v a nt t o Pl ai ntiffs’ 

i n v est m e nt d e cisi o ns.  Fi n all y, t h e c o urt i n I n r e T o w er Air, I n c., 4 1 6 F. 3 d 2 2 9 ( 3 d Cir. 2 0 0 5), 

s e e D kt. N o. 3 5 at 3 4, f o u n d t h at pl ai ntiffs’ all e g ati o n t h at “ dir e ct ors’ all e g e d r u b b er-st a m pi n g of 

m aj or c a pit al e x p e n dit ur es ” b y “si g ni n g l ar g e c h e c ks wit h o ut c o m m e nt ” w as s uffi ci e nt t o s ur vi v e 

a m oti o n t o dis miss.  I n r e T o w er Air, I n c., 4 1 6 F. 3 d at 2 4 0.  

  D ef e n d a nts’ c o n d u ct i n t his c as e is a f ar cr y fr o m t h e c o n d u ct t hat c o urts a p pl yi n g 

D el a w ar e l a w h a v e f o u n d t o br e a c h t h e d ut y of c ar e.  U nli k e t h e d ef e n d a nts i n I n r e Gr e at er S e. 

C mt y. H os p. C or p. I a n d  I n r e V a n g u ar d C h est er F u n ds Liti g., D ef e n d a nts di d n ot m a k e a 

b usi n ess d e cisi o n wit h o ut f a ili n g t o c o nsi d er a n u n dis cl os e d fi n an ci al c o ns e q u e n c e f or Pl ai ntiffs.  

U nli k e i n Al b ert , D ef e n d a nts di d n ot f ail t o a d e q u at el y r es p o n d t o c h all e n g es n or t o dis cl os e 

m at eri al i nf or m ati o n t o Pl ai ntiffs t h at w o ul d h a v e i m p a ct e d t h e v al u e of  t h eir i n v est m e nts.  

U nli k e t h e d ef e n d a nts i n I n r e T o w er Air, I n c., D ef e n d a nts di d n ot “ru b b er-st a m p[] ” m aj or 

fi n a n ci al d e cisi o ns c o n c er nin g t h e F u n d.  A n d u nli k e i n I n r e Si g n at ur e A p p ar el Gr p. L L C., 

D ef e n d a nts c o nsi d er e d t h e r at es c h ar g e d a n d pr a cti c es of c o m p etit or f u n ds a n d t h e n s et e x p e ns e 

r ati os f or e a c h cl ass of s h ar es i n t h e Fu n d t hr o u g h a n e g oti at e d ar m’s-l e n gt h c o ntr a ct, 

u n d er c utti n g a n y ar g u m e nt t h at D ef e n d a nts f ail e d  t o e n g a g e i n a r e as o n a bl e or g o o d f ait h 

d e cisi o n- m a ki n g pr o c ess.  N o r is t h e C o urt a w ar e of a n y  c as e w h er e t h e d esi g n of a n i n v est m e nt 

v e hi cl e, f ull y- dis cl os e d t o i n v e st ors pri or t o t h eir p ur c h as e of s h ar es, h as b e e n f o u n d t o s atisf y 

t h e st a n d ar d f or gr oss n e gli g e n c e u n d er D el a w ar e l a w.  F or t h es e r e as o ns, a n d t h os e s et f ort h 

a b o v e, Pl ai ntiffs h a v e n ot all e g e d t h at D ef e n d a nts e n g a g e d i n  c o n d u ct t h at w as o utsi d e t h e 

b o u n ds of r e as o n a n d br e a c h e d t h e d ut y of c ar e. 7  

 
7  D ef e n d a nts r ais e d s e v er al ot h er ar g u m e nts i n s u p port of t h eir ar g u m e nts t h at Pl ai ntiffs f ail t o 

st at e a cl ai m f or br e a c h of t h e fi d u ci a r y d ut y.  T h es e ar g u m e nts i n cl u d e t hat Pl ai ntiffs’ cl ai m i s pr e e m pt e d 
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III. P L AI N TI F F S F AI L T O S T A T E A C L AI M F O R AI DI N G  A N D A B E T TI N G 
B R E A C H O F FI D U CI A R Y D U T Y 

  B e c a us e Pl ai ntiffs h a v e f ail e d t o all e g e a br e a c h of fi d u ci ar y  d ut y, t h eir ai di n g a n d 

a b etti n g br e a c h of fi d u ci ar y d ut y cl ai m a g ai nst Fi d elit y m ust als o b e dis miss e d.  “ U n d er 

D el a w ar e l a w, a s u c c essf ul cl ai m f or ai di n g a n d a b etti n g a br e a c h of fi d u ci ar y d ut y r e q uir es 

pr o of of f o ur el e m e nts: ( 1) t h e e x ist e n c e of a fi d u ci ar y r el ati o ns hi p; ( 2) t h e fid u ci ar y br e a c h e d its 

d ut y; ( 3) a d ef e n d a nt, w h o is n ot a fi d u ci ar y, k n o wi n gl y p arti ci p at e d i n a br e a c h; a n d ( 4) 

d a m a g es t o t h e pl ai ntiff r es ult e d fr o m t h e c o n c ert e d a cti o n of t h e fi d u ci ar y a n d t h e 

n o nfi d u ci ar y. ”  C ar gill, I n c. v. J W H S p e ci al Cir c u mst a n c e L L C , 9 5 9 A. 2 d 1 0 9 6, 1 1 2 5 ( D el. C h. 

2 0 0 8).  Pl ai ntiffs ar e u n a bl e t o est a blis h t his cl ai m b e c a us e, as s et f ort h a b o v e, t h e y h a v e n ot 

all e g e d t h at a fi d u ci ar y br e a c h e d its d ut y.  Wi t h o ut t his el e m e nt, Plai ntiffs’ cl ai m f ails.  S e e, e. g. , 

Fl a n n er y v. G e n o mi c H e alt h , I n c., N o. C V 2 0 2 0- 0 4 9 2 (J R S), 2 0 2 1 W L 3 6 1 5 5 4 0, at * 1 ( D el. C h. 

A u g. 1 6, 2 0 2 1) ( “[ B] e c a us e Pl ai ntiff h as f ail e d t o st at e br e a c h of fi d u ci ar y d ut y cl ai ms, s h e 

li k e wis e h as f ail e d t o st at e cl ai ms f or ai di n g a n d a b etti n g br e a c h es of  fi d u ci ar y d ut y. ”).  

I V. P L AI N TI F F S F AI L T O A L L E G E T H A T FI D E LI T Y W A S U N J U S T L Y 
E N RI C H E D 

T o st at e a cl ai m f or u nj ust e nri c h m e nt u n d er N e w Y or k l a w, Pl ai ntiffs m ust all e g e: “( 1) 

t h at t h e d ef e n d a nt b e n efitt e d; ( 2) at t h e pl ai ntiff’s e x p e ns e; a n d ( 3) t h at e q uit y a n d g o o d 

c o ns ci e n c e r e q uir e r estit uti o n. ” 8   W ar g o v. Hills hir e Br a n ds C o. , 5 9 9 F. S u p p. 3 d 1 6 4, 1 7 8 

( S. D. N. Y. 2 0 2 2) ( q u oti n g K a y e v. Gr oss m a n , 2 0 2 F. 3 d 6 1 1, 6 1 6 ( 2 d. Cir. 2 0 0 0)).  Pl ai ntiffs 

 
as w ell a s ar g u m e nts b as e d o n d o c u m e nts t h at D ef e n d a nt s r e q u est t h e C o urt t a k e j u di ci al n oti c e of.  T h e 
C o urt n e e d n ot a d dr ess t h es e ar g u m e nts b e c a us e D ef e n d a nts’ m oti o n is gr a nt e d o n ot h er gr o u n ds.   

8  T h e p arti es bri ef e d t his cl ai m u n d er N e w Y or k l a w, se e D kt. N o. 2 9 at 2 5, D kt. N o. 3 5 at 5 4, 
w hi c h is “s uffi ci e nt t o est a blis h c h oi c e of l a w, ” M ot or ol a Cr e dit C or p. v. Uz a n , 3 8 8 F. 3 d 3 9, 6 1 ( 2 d Cir. 
2 0 0 4).  F urt h er m or e, t h er e is “ n o m at eri al diff er e n c e b et w e e n c o m m o n l a w u nj ust e nri c h m e nt cl ai ms i n 
N e w Y or k a n d D el a w ar e. ”  F C X S ol ar, L L C v. F T C S ol ar, I n c. , N o. 2 1- C V- 3 5 5 6 ( R A), 2 0 2 2 W L 
3 5 5 6 0 6, at * 7 ( S. D. N. Y. F e b. 7, 2 0 2 2).    
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all e g e t h at Fi d elit y w as e nri c h e d b e c a us e it r et a i n e d “ milli o ns of d oll ars i n u n w arr a nt e d pr ofits 

fr o m n ot m a ki n g e x p e ns e r ei m b urs e m ents t h at t h e y ot h er wis e s h o ul d h a v e t o Pl ai ntiffs a n d t h e 

Cl ass S h ar e h ol d ers, h a d t h eir R e t ail Cl ass s h ar es b e e n pr o p erly c o n v ert e d t o Pr e mi u m Cl ass 

s h ar es. ”  C o m pl. ¶ 1 5 5.  T his b e n efit c a m e at Pl ai ntiffs’ e x p e ns e, Pl ai ntiffs all e g e, b e c a us e 

Fi d elit y’s “ a d diti o n al pr ofits ” w er e c oll e ct e d “fr o m t h e e x p e ns es t h at Pl ai ntiffs a n d t h e Cl ass 

S h ar e h ol d ers n e e dl essl y o v er p ai d. ”  I d. ¶ 1 5 7.   

Pl ai ntiffs’ u nj ust e nri c h m e nt cl ai m f ails b e c a us e m ulti pl e v ali d c o ntr a cts g o v er n t h e 

c h ar g es a n d p a y m e nts t h at ar e t h e s u bj e ct of t h eir cl ai m.  Pl ai ntiffs d o n ot  dis p ut e t h at t h e Tr ust 

A gr e e m e nt, w hi c h g o v er ns t h e a bilit y of t h e tr ust e es t o c h ar g e e x p e ns es t o Pl ai ntiffs, is bi n di n g 

o n Pl ai ntiffs.  S e e  C o m pl. ¶ 4 1.   N or d o t h e y all e g e t h at Fi d elit y’s c o ntr a ct wit h t h e F u n d, w hi c h 

s ets Fi d elit y’s m a n a g e m e nt f e e,  t h e e x p e ns es all o c at e d t o e a c h s h ar e cl ass, a n d t h e cl ass es’ 

e x p e ns e r ati o c a ps, is i n v ali d.  S e e i d. at ¶ 9 2.  T o g et h er, t h es e c o ntr a cts g o v er n t h e e x p e ns es t h at 

ar e t h e s u bj e ct of Pl ai ntiffs’ u nj ust e nri c h m e nt cl ai m.  B e c a us e “t h e e xist e n c e of a v ali d a n d 

bi n di n g c o ntr a ct g o v er ni n g t h e s u bj e c t m att er at iss u e i n a p arti c ul ar c as e . . . pr e cl u d e[s] a cl ai m 

f or u nj ust e nri c h m e nt e v e n a g ai nst a t hird p art y n o n-si g n at or y t o t h e a gr e e m e nt, ” N et w or k 

E nt ers., I n c. v. R e alit y R a ci n g , I n c., N o. 0 9- C V- 0 4 6 6 4 ( RJ S), 2 0 1 0 W L 3 5 2 9 2 3 7, at * 7 

( S. D. N. Y. A u g. 2 4, 2 0 1 0), Pl ai ntiffs c a n n ot st at e a cl ai m f or u nj ust e nri c h m e nt.  S e e als o L. 

D e b e nt ur e v. M a v eri c k T u b e C or p. , N o. 0 6- C V- 1 4 3 2 0 ( RJ S), 2 0 0 8 W L 4 6 1 5 8 9 6, at * 1 2 

( S. D. N. Y. O ct. 1 5, 2 0 0 8), aff’ d s u b n o m. L. D e b e nt ur e Tr. C o. of N e w Y or k v. M a v eri c k T u b e 

C or p. , 5 9 5 F. 3 d 4 5 8 ( 2 d Cir. 2 0 1 0) ( “[ C] o urts i n N e w Y or k st at e a n d i n t his Distri ct h a v e f o u n d 

t h at t h e e xist e n c e of a v ali d a n d bi n di n g c o ntr a ct g o v er ni n g t h e s u bj e ct m att er at iss u e i n a 

p arti c ul ar c as e d o es  a ct t o pr e cl u d e a cl ai m f or u nj ust e nri c h m e nt e v e n a g ai nst a t hir d p art y n o n-

si g n at or y t o t h e a gr e e m e nt ”) ( c oll e cti n g c as es).  
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V. P L AI N TI F F S F AI L T O A L L E G E A B R E A C H O F T H E I M P LI E D
C O V E N A N T O F G O O D F AI T H A N D F AI R D E A LI N G

Pl ai ntiffs all e g e t h at t h e Tr ust e e D ef e n d a nt s br e a c h e d t h e i m pli e d c o v e n a nt of g o o d f ait h

a n d f air d e ali n g “ b y f aili n g t o o p er at e t h e [ F u n d] i n a w a y t h at a v oi ds Pl ai ntiffs a n d t h e Cl ass 

S h ar e h ol d ers b ei n g n e e dl essl y o v er c h ar g e d e x p e ns es . ”  C o m pl. ¶ 1 3 8.  F or t his cl ai m t o s ur vi v e a 

m oti o n t o dis miss, Pl ai ntiffs “ m ust all e g e a s p e cifi c i m pli e d c o ntr a ct u al o bli g ati o n, a br e a c h of 

t h at o bli g ati o n b y t h e d ef e n d ant, a n d r es ulti n g d a m a g e. ”   M a d h u v. S o c ur e I n c. , 6 9 3 F. S u p p. 3 d 

4 0 5, 4 2 3 ( S. D. N. Y. 2 0 2 3).  C o urts a n al y zi n g t his cl ai m u n d er D el a w ar e l a w c o n d u ct a t hr e e-st e p 

a n al ysis.  T h e first st e p is t o c o nsi d er “ w h et h er t h e r el e v a nt c o ntr a ct c o nt ai ns a g a p t h at n e e ds t o 

b e fill e d. ”  G a bri els T e c h. S ols., I n c. v. P N J P , L L C, N o. 1 7- C V- 6 4 1 0 ( A T), 2 0 1 8 W L 1 1 3 0 9 8 8 3, 

at * 5 ( S. D. N. Y. S e pt. 7, 2 0 1 8).  T o m a k e t h at ass e ss m e nt, t h e C o urt m ust c o nsi d er “ w h et h er t h e 

l a n g u a g e of t h e c o ntr a ct e x pr essl y c o v ers a p arti c ul ar iss u e. ”  I d.  If it d o es, t h er e c a n n ot b e a 

br e a c h of s o m e i m pli e d c o v e n a nt.   

Pl ai ntiffs’ cl ai m c a n n ot s ur vi v e t h e first st e p  of t his i n q uir y b e c a us e t h e c o n d u ct at t h e 

h e art of t h e cl ai m is e x pr essl y c o v er e d b y t h e Tr ust A gr e e m e nt.  T h e b asis of Pl ai ntiffs’ i m pli e d 

c o v e n a nt cl ai m is t h at t h e y w er e “ o v er c h ar g e d  e x p e ns es ” b y D ef e n d a nts.  C o m pl. ¶ 1 3 8; D kt. 

N o. 3 5 at 4 8.  B ut t h e Tr ust A gr e e m e nt e x pr essl y a u t h ori z es t h e e x p e ns es t h at Pl ai ntiffs w er e 

c h ar g e d.  S e cti o n 4. 0 1( p) of t h e Tr ust A gr e e m e nt gr a nts t h e tr ust e es  t h e “ p o w er a n d a ut h orit y ” t o 

“ all o c at e ass ets, li a biliti es a n d e x p e ns es of t h e Tr us t t o a p arti c ul ar S eri es or cl ass. ”  D kt. N o. 3 0-

1 at 8; s e e als o C o m pl. ¶ 1 3 6 ( “ T h e Tr ust A gr e e m e nt a ut h or i z es t h e Tr ust e e D ef e n d a nts t o . . . 

s et e x p e ns es f or e a c h cl ass of s h ar e h ol d ers . . . . ”).  T h us , t h e Tr ust A gr e e m e nt e x pr essl y 

a ut h ori z e d t h e tr ust e es t o s et t h e e x p e ns es t h at  Pl ai ntiffs w er e c h ar g e d.  “ O n e g e n er all y c a n n ot 

b as e a cl ai m f or br e a c h of t h e i m pli e d c o v e n a nt o n c o n d u ct a ut h ori z e d  b y t h e a gr e e m e nt. ”  

N e m e c , 9 9 1 A. 2 d at 1 1 2 5 – 2 6; s e e als o Z or n oz a v. T err af or m Gl o b., I n c. , 4 1 9 F. S u p p. 3 d 7 1 5, 
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7 3 8 ( S. D. N. Y. 2 0 1 9) ( “ T h e i m pli e d c o v e n a nt d o es n ot a p pl y w h e n  t h e c o ntr a ct a d dr ess es t h e 

c o n d u ct at iss u e, b ut o nl y w h e n t h e c o ntr a ct is tr ul y sil e nt c o n c er ni n g t he m att er at h a n d. ”).  

Pl ai ntiffs’ i m pli e d c o v e n a nt cl ai m, at b ott o m, t a k es iss u e wit h t h e c h ar g es i m p os e d u p o n 

Pl ai ntiffs b y t h e tr ust e es.  B ut b e c a us e t h e Tr ust A gr e e m e nt e x pr essl y a ut h ori z es t h e tr ust e e t o s et 

t h os e c h ar g es, a n d Pl ai ntiffs w er e o nl y c h ar g e d t h e e x p e ns es s et f or t h e cl ass of s h ar es t h e y 

o w n e d, t h e A gr e e m e nt c a n n ot b e s ai d  t o b e “tr ul y sil e nt ” o n t h e iss u e of e x p e ns es c h ar g es t o 

Pl ai ntiffs a n d t h eir i m pli e d  c o v e n a nt cl ai m c a n n ot s ur vi v e a m oti o n t o dis miss.  Z or n oz a , 4 1 9 F. 

S u p p. 3 d at 7 3 8.   

C O N C L U S I O N 

F or t h e r e as o ns st at e d a b o v e, D ef e n d a nts’ m oti o ns t o dis mis s ar e G R A N T E D.  Pl ai ntiffs 

r e q u est e d l e a v e t o fil e a n a m e n d e d c o m pl ai nt, D kt. N o. 3 5 at 5 8, b ut t h e C o urt’s I n di vi d u al R ul es 

cl e arl y pr o vi d e d Pl ai ntiffs wit h  t h e o p p ort u nit y t o a m e n d i n r es p o ns e t o D ef e n d a nts’ m oti o ns t o 

dis miss r at h er t h a n o p p osi n g t h e m oti o ns.  Pl ai ntiffs c h os e t o  g a m bl e o n w h et h er t h e m oti o n 

w o ul d s u c c e e d r at h er t h a n a d dr ess D ef e n d a nts’ ar g u m e nts t hr o u g h a m e n d m e n t.  If Pl ai ntiffs n o w 

b eli e v e t h e y c a n c ur e t h e d ef e cts i n t h e c o m pl a i nt t hr o u g h a m e n d m e nt, t h e y m ust m o v e f or l e a v e 

t o a m e n d a n d d e m o nstr at e cl e arl y w h y t h e pr o p os e d a m e n d m e nt w o ul d n ot b e f util e, a n d w h y 

D ef e n d a nts w o ul d n ot b e pr ej u di c e d b y gr a nti n g l e a v e t o a m e n d.  If Pl ai ntiffs wis h t o fil e s u c h a  
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m oti o n, t h e y m ust d o s o wit hi n t hirt y ( 3 0) d a ys of t h e d at e of t his O pi ni o n. 

T h e Cl er k of C o urt is r es p e ctf ull y dir e ct e d t o t er mi n at e D kt. N os. 2 5 & 2 8.   

D at e d: M ar c h 2 5, 2 0 2 6 
N e w Y or k, N e w Y or k 

S O O R D E R E D. 

M A R G A R E T M. G A R N E T T 
U nit e d St at es Distri ct J u d g e 
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