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With 2014 fast approaching, many employers have been focusing on how the 
employer shared responsibility (“pay or play”) provisions of new Internal Revenue 
Code (“Code”) Section 4980H will apply to their businesses. Considering the potential 
expense in complying with “pay or play,” employers are wise to give full consideration 
to this issue.  

 
This memorandum, which is Part I of a two-part series, focuses on certain related 

aspects of the Patient Protection and Affordable Care Act (“PPACA”) that have been 
given less attention by commentators (and likely many employers). These are the new 
federal tax reporting requirements that will apply to employers beginning in 2014 
under new Code Sections 6055 and 6056, and the process that is being established by the 
U.S. Department of Health and Human Services (“HHS”) for purposes of determining 
an individual’s eligibility for certain federal premium and cost-sharing subsidies in 
connection with the purchase of Exchange-based coverage. Regarding the latter, this 
process will require a considerable amount of involvement by employers.  

 
Part II of this series will focus on the proposed U.S. Department of the Treasury 

(“Treasury”) regulations regarding Code sections 6055 and 6056, which we expect to be 
issued in the very near-term. Given the importance of these new tax reporting and 
Exchange-related requirements, employers should understand how these aspects of the 
PPACA are likely to affect their businesses and operations. 
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NEW TAX REPORTING REQUIREMENTS FOR EMPLOYERS  
 

As Figure 1 is intended to illustrate, beginning in 2014, a great deal of information is 
expected to flow among and between the various stakeholders (which include 
employers, employees, health issuers, Exchanges, and the IRS). Related to this 
information flow are two new reporting requirements that apply to employers by 
reason of the PPACA.  

 
These two new reporting requirements are found in new Code sections 6055 and 

6056. As noted above, we are expecting Treasury to issue proposed rulemaking 
regarding sections 6055 and 6056. The to-be-issued regulations follow a set of notices1 
issued by the IRS in 2012 soliciting comments on issues related to the new reporting 
requirements. The Council submitted a comment letter to the IRS recommending that 
future implementation guidance allow sufficient time for compliance, minimize 
administrative burden and duplicative reporting and allow for electronic reporting and 
disclosure.2 

 
The purpose of Code Section 6055 appears to be to help facilitate the IRS’s 

enforcement efforts regarding the individual mandate, i.e., the requirement in Code 
Section 5000A that an individual taxpayer be enrolled in “minimum essential coverage” 
or otherwise pay an excise tax.3 Per the statutory language of Code Section 6055, all 
“providers” of “minimum essential coverage” 4 will be required to provide certain 
information to the IRS regarding the extent to which an individual enrollee was covered 
by minimum essential coverage during the preceding taxable year. The term 
“providers” for this purpose is defined to include both issuers and employer plan 
sponsors. These reporting requirements will apply to minimal essential coverage 
provided on or after January 1, 2014, with the first returns to be filed in 2015.  

 
For purposes of Code Section 6055, a provider must also provide a written statement 

to each individual named in the information return, by January 31 of the following year. 
The first information returns will be due in 2015. The written statement must include 

                                                 
1
 IRS Notices 2012-32 and 2012-33. 

2
 Council comment letter to IRS, June 11, 2012. Available at: 

http://www.americanbenefitscouncil.org/documents2012/hcr_irs-n2012-32-33_council-
comments061112.pdf 

3
 It is conceivable that this return will also be used to facilitate the IRS’s enforcement of an employer’s 

compliance with Code Section 4980H(a) (i.e., the requirement to make available minimum essential 
coverage to full-time employees and their children up to age 26), but that remains unclear.  

4
 By statute, minimum essential coverage includes an insured employer-sponsored group health plan. 

Proposed regulations issued this week indicate that the IRS also considers non-grandfathered, self-
funded employer-sponsored health coverage to be minimum essential coverage. 

http://www.americanbenefitscouncil.org/documents2012/hcr_irs-n2012-32-33_council-comments061112.pdf
http://www.americanbenefitscouncil.org/documents2012/hcr_irs-n2012-32-33_council-comments061112.pdf
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the name, address, and contact information of the provider filing the return and the 
information required to be shown on the return with respect to the individual.5 

 
An additional filing requirement applies to employers that are subject to Code 

Section 4980H (employers with 50+ full-time employees or equivalents, i.e., “applicable 
large employers”), under new Code Section 6056. For periods beginning after December 
31, 2013, each “applicable large employer” is required to file an information return 
reporting the terms and conditions of the health care coverage, if any, provided to its 
full-time employees for the year at issue.6 The stated purpose of this information return 
is to assist the IRS in determining whether an employer may be subject to Code Section 
4980H penalties for failing to provide affordable, minimum value, minimum essential 
coverage.7 The first Code Section 6056 information returns will be due in 2015. 

 
The type and extent of information that must be communicated to the IRS as part of 

a Code Section 6056 return are quite significant. More specifically, a subject employer 
will be required to remit information regarding:  

 

 Its name and Employer Identification Number (“EIN”);  
 

 The date the return is filed; 
 

 A certification of whether the employer offers its full-time employees (and 
their dependents) the opportunity to enroll in minimum essential 

                                                 
5
 The IRS stated in Notice 2012-32 that, “[i]f health insurance coverage is provided by a health insurance 

issuer and consists of coverage provided through a group health plan of an employer, it is anticipated 
that the regulations would make the health insurance issuer responsible for the reporting.” Based on this 
statement, it appears the IRS is contemplating making the issuer the sole reporting entity where the 
coverage at issue is insured (thus wholly excepting employer sponsors of insured plans from any 
reporting requirements under Code Section 6055). However, given that employers are likely to be in a 
better position to know certain of the information subject to reporting (such as the social security 
numbers and addresses of an employee’s dependents, as well as the extent of any employer premium 
subsidy), it seems likely that some reporting obligations may remain with employer plan sponsors. 

6
 Although by their express terms, the reporting requirements of Code Section 6056 run to the employer 

plan sponsor and not the issuer (to the extent any), Section 6056(d) permits the Treasury Secretary to 
provide that any statement required under Section 6056 may be provided as part of a return or statement 
under Section 6055 or on a Form W-2 provided by the employer. Additionally, Code Section 6056(d)(2) 
provides that “in the case of an applicable large employer offering health insurance coverage of a health 
insurance issuer, the employer may enter into an agreement with the issuer to include information 
required under [Section 6056] with the return required to be provided by the issuer under Section 6055.”  

7
 However, HHS earlier this month released a proposed regulation which stated in the preamble that an 

employer’s liability under Code Section 4980H is limited to those employees who are “certified to the 
employer” under the PPACA as having enrolled in a plan through an Exchange, and for whom a 
applicable premium tax credit or cost-sharing reduction is allowed or paid. The proposed regulation 
requires the IRS to adopt methods to make such certifications to employers. One unanswered question is 
whether Section 6056 reporting will somehow be integrated into the certification process.  
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coverage under an eligible employer-sponsored plan (as defined in Code 
Section 5000A(f)(2)) and, if so: (i) the duration of any waiting period (as 
defined in Code Section 6056(b)(2)(C)) with respect to such coverage; (ii) 
the months during the calendar year when coverage under the plan was 
available; (iii) the monthly premium for the lowest cost option in each 
enrollment category under the plan; and (iv) the employer’s share of the 
total allowed costs of benefits provided under the plan. 
 

 The number of full-time employees for each month of the calendar year; 
 

 For each full-time employee, the name, address, and taxpayer 
identification number of the employee and the months (if any) during 
which the full-time employee (or any dependents) were covered under the 
eligible employer-sponsored plan; and 
 

 Such other information as may be required by the Treasury Secretary. 
 

Code Section 6056 also provides that, no later than January 31 following the close of 
the calendar year, each applicable large employer must furnish to each full-time 
employee a written statement that includes the applicable large employer’s name, 
address, and contact information (including a contact phone number), as well as the 
information that is required to be reported on the Code Section 6056 return (as set forth 
above). 
 
 
EXCHANGE VERIFICATION OF EMPLOYEE ELIGIBILITY FOR APTCS 
 

Employers will also be required to play an active role in an Exchange determining 
whether a given individual is eligible for an advance premium tax credit8 (“APTC”) to 
assist the individual in his or her purchase of affordable Exchange-based individual 
insurance coverage. An APTC is only available to an individual if he or she meets 
certain income requirements and is either not enrolled in employer-sponsored coverage, 
or not eligible for Code Section 4980H(b)-compliant employer-sponsored coverage, i.e., 
affordable, minimum value, minimum essential coverage. Although the specifics 
remain subject to further rulemaking, it is certain that employers will be expected to 
provide Exchanges with information that will allow for verification of whether an 
individual is eligible to receive coverage through his or her job, and the level of 
coverage being offered.  

 
Individuals will apply for APTCs through a process being developed by the Centers 

                                                 
8
 Most of the principles in here apply to certain cost-sharing reductions available under the PPACA to 

individuals, as well. For ease of reference this article only refers to APTCs, but it should generally be 
understood that these issues will similarly arise in regard to applications for cost-sharing reductions. 
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for Medicare and Medicaid Services (“CMS”). CMS is in the process of creating 
application materials, but drafts released last week suggest that an individual will be 
given a form to take to an employer asking for information about any health coverage 
available through his or her job. One of the draft forms issued by CMS (see Attachment 
A) asks for the employer to provide the name of the lowest cost self-only health plan 
available through the job and how much the employee would have to pay in premiums 
for that plan. The employer is also asked to provide the name of a point of contact who 
can answer questions about employee health coverage. Also, in proposed regulations 
issued earlier this month, HHS discussed the possibility of creating a template which an 
employer could download and populate with information regarding its coverage 
offerings and then distribute to employees at hiring, upon request, or on an employer 
intranet or benefit site. Completing such a template would be entirely voluntary from 
the perspective of the employer. No such template exists currently, but this could be a 
useful tool for employers whether they decide to “pay” (in which case the document 
will help employees apply for and receive APTCs) or “play” (in which case the 
document could explain to employees why they are not eligible for APTCs).  

 
In addition, proposed Federal regulations provide that after an individual applies for 

an APTC, employers may be brought into the process used by an Exchange to verify if 
an applicant is enrolled in or eligible for qualifying coverage from an eligible employer-
sponsored plan. (If they are eligible for coverage, that individual would be disqualified 
from receiving an APTC even if not enrolled in the plan, provided that the plan is 
“affordable” and provides “minimum value” under the standards of the PPACA.)  

 
HHS has been struggling with how Exchanges would determine if an APTC 

applicant is enrolled in or eligible for employer-sponsored coverage for some time. The 
primary dilemma is that there is no current database or repository of employer-
sponsored plans that would allow Exchanges to confirm the existence of employer-
sponsored coverage. In the recently released proposed regulations, HHS proposed a 
number of data sources that Exchanges9 must use in order to verify access to employer-
sponsored coverage (while acknowledging that these data sources cannot, in fact, 
definitely establish whether an individual is eligible for such coverage). These data 
sources are:  

 

 Any electronic data sources that are available to the Exchange and which have 
been approved by HHS. There are two categories of electronic data sources that 
may provide information. The first category includes sources that can provide 
data about enrollment and eligibility for coverage in employer-sponsored plans. 
This is designed to encompass state-based data sources that exist or may be 
developed by states (for example, a state database used to administer the CHIP 
premium assistance program). The second category includes sources that can 

                                                 
9
 Under the proposed regulations, an Exchange can also elect to have HHS conduct the verification 

process (including obtaining data from the various data sources) instead. 
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provide data regarding the employment of an applicant and the members of the 
household, such as state quarterly wage databases or commercial sources of 
current wage data. 
  

 HHS itself, which can provide data maintained by the Office of Personnel 
Management regarding the Federal Employees Health Benefits Program. 
 

 The small business (or “SHOP”) Exchange being operated by the Exchange in the 
state. 
 

While an Exchange is required to verify enrollment or eligibility for coverage using 
these data sources, the proposed regulations also require the Exchange to accept on its 
face an applicant’s attestation regarding his or her eligibility for coverage — except 
under two circumstances. If an applicant’s attestation is not reasonably compatible with 
the information obtained through the above data sources, the Exchange must go 
through a process described in the proposed regulation to investigate the inconsistency. 
And if the Exchange cannot get any information regarding an applicant from the data 
sources listed above, and either cannot get employment data on the applicant or the 
employment data is not compatible with the applicant’s attestation, the Exchange must 
select a statistically significant random sample of such applicants and contact the 
applicants’ employers to verify whether the applicant is eligible for coverage. As a 
result, it is entirely possible that an employer will have to respond to inquiries from the 
Exchanges or HHS regarding the health coverage made available by such employer to 
certain individuals. 

 
Even if an applicant “slips through the cracks” and is approved for an APTC in spite 

of the fact that he is eligible for employer-sponsored coverage, Exchanges will be 
required to provide employers with the ability to appeal a determination that the 
employer does not provide minimum essential coverage through an employer-
sponsored plan, or that such coverage is not affordable. Also, the IRS has indicated in 
guidance that it will contact employers to inform them of their potential liability under 
4980H and provide them an opportunity to respond before any liability is assessed or 
notice and demand for payment is made. This should provide some comfort to 
employers that choose to “play” but have concerns regarding how the verification 
process described above will work. 

 
In light of all this, employers should expect to play an active role in connection with 

an Exchange’s determinations of an individual’s APTC-eligibility – whether it be 
through the use of voluntary attestations prior to the application process, or in 
connection with an Exchange’s audit activity in verifying these attestations after an 
individual’s submission of an APTC application.  
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CONCLUSION 
 

Given the financial costs and administrative burdens that are likely to result to 
employers, as well as the need by many employers to coordinate certain activities across 
payroll, tax and HR, employers should begin consulting with their advisors and 
developing a compliance strategy. However, they should also be aware that additional 
guidance from the federal agencies is imminent. Part 2 of this memorandum will review 
anticipated guidance under Code Sections 6055 and 6056 once it is released. 
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