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L INTRODUCTION.
[ writc to the Internal Revenue Service (IRS) on behall of Copper River Native

Association’ in response to IRS Notice 2015-52 (Notice 2015-52). In Notice 2015-52, the
IRS solicits comments on potential regulatory approaches for implementing Section 49801 of

' The Copper River Native Association (commonly known as “CRNA™) is a nonprofit
service organization that serves the people of the Ahtna Region. This region, encompassing
18.5 million acres, comparable to the State of Ohio in size, is the homeland of the Ahtna
Indians, a subgroup of the great Athabaskan Indian family.

The Ahtna region includes the Copper River Basin and six predominately Native villages
within its boundaries. They are: Gulkana, Gakona, Chistochina, Chitina, Kluti-Kaah (Copper
Center) and Tazlina. The Ahtna region extends beyond the Copper River Basin. The village
of Mentasta (located in the mountains on the road to Canada) and the village of Cantwell
(just south of the Denali National Park on the Parks Highway) are included m the CRNA
service arca.

CRNA is the major provider of health care and social services for the 3,500 Alaska Native
members of Ahtna Incorporated, one of the 13 for-profit corporations created by the Alaska
Native Land Claims Settlement Act of 1971.

The social structures arc best described as a *family of families™ living primarily a
traditional, subsistence lifestyle. The region has an economically distressed economy marked
by high unemployment.

The nearest urban areas for shopping, major medical care and other services are between 250
and 300 road miles from the villages. The climate is characterized by warm summers and
extremely cold winters where temperatures can dip below -60 degrees Fahrenheit, often
posing dangerous travel conditions. Demand for housing is high and employment is limited.
The Tribal Councils and the Department of Transportation are the main employers. English is
the dominate language. The commeon subsistence foods are salmon, moose, and caribou.
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the Tax Code,” which establishes an excise tax on certain employer-sponsored health benefits
under which coverage providers must pﬂ}r a tax on cmployee plans that exceed certain
statutory cost thresholds (the excise tax).’

The National Indian Health Board (NIHB) previously submitted comments on the
excise tax in response to Notice 2015-16, the IRS’s February 26, 2015 solicitation of input on
various aspects of the tax’s implementation.” In these previous comments, NIHB noted that
benefits provided by Tribes and Tribal organizations are excluded from from the scope of the
excise tax:

* In the context of government-provided benefits, the excise tax only applies to
“coverage under any group health plan established and maintained primarily
for its civilian employces by the Government of the United States, by the
government of any State or political subdivi |5|on thereof, or by any agency or
nstrumentality of any such government.™ Because this government plan
provision does not list or ¢ven mention plans administered by an Indian Tribe
or Tmbal organization, despite specifically addressing statc and federal
government plans,” well-recognized rules of statutory interpretation require
that Tribal plans be considered exempt from the excise tax.’

* See Patient Protection and Affordable Care Act, Pub. L. No, 111-148_ § 9001, 124 Stat.
119, 793 (2010), codified as amended at 26 U.S.C. § 4980l. Unless otherwise noted,
references to “Scctions” of statutes within this comment refer to sections of the Tax Code in
chapter 26 of the United States Code.

* The thresholds are $10,200 for self-only coverage and $27,500 for non-self-only coverage,
subject to certain adjustments specified in the statute. 26 U.S.C. § 49801(b)(3)(C).

* These comments are included as an attachment to this current response.
26 U.S.C. § 49801(d)(1)(E).

® The IRS has recognized that the government-specific clause must be read as an integrated
whole with the introductory language in 26 U.S.C. § 49801(d)(1)(A), noting that the fact that
the govemment clause only mentions “civilian” governmental plans implicitly means that
Congress intended that military governmental plans are not subject to the excise tax. Notice
2015-16 at 8. This interpretation, and the government plan clause generally, would not make
sense if Congress had intended that the excise tax apply to any government plans other than
those specified in paragraph (dW1)NE). See, ez, FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 133 (2000) (courts must “interpret the statute ‘as a symmetrical and
coherent regulatory scheme,” and “fit, if possible, all parts into a[ ] harmonious whole™)
(citation omitted).

" For example, statutes rclating to Indians must be “construed liberally in favor™ of Tribes.
Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985). In addition, statutes of
general applicability that interfere with rights of self-govemnance, such as the relationship
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e In the event that the IRS construes Section 49801 as applymmg to Trnbal
employers who administer their own plam;*g the statute taxes excess benefit
provided to employees covered “under any group health plan made available
to the employee by an employer which is excludable from the employee’s
gross income under section 106 [of the Tax Code], or would be so excludable
if it were employer-provided coverage (within the meaning of such section
106)."" Because coverage for Tribal member employees is not excluded from
income pursuant to Section 106, but rather by virtue of Section 139D it 1s nol
included 1n the scope of taxable benefits for purposes of Section 49801 and
should accordingly be exempt from the excise tax.

Copper River Native Association hereby incorporates by reference NIHB's previous
comments on the excise tax, and reiterates its request that the IRS expressly recognize that
plans offcred by Tribes and Tribal organizations arc cxempt from the tax pursuant to the
plain language of Section 49801

To the extent that the IRS ultimately construes Section 49801 as applying to Tribal
employers. notwithstanding the statutory provisions noted above, Copper Raver Nalive
Association offers the following comments regarding a matter of particular concern on which
the IRS solicits input. Specifically, we belicve that Notice 2015-52"s proposed excise tax
payment/reimbursement methodology, under which the “admimstrator” of a self-insured plan
(if determined to be an entity other than the employer itself for purposcs of Section 49801)
would pay the tax on the employer’s behalf and then bill the employer for the cost after
grossing up the amount of the entity’s non-deductible excise tax to account for income tax on
thc reimbursement, is impermissible as a matter of statutory interpretation and very
problematic as a matter of tax policy. We claborate below.

between Tribal governments and on-reservation Tribal businesses and their employees,
require “a clear and plain congressional intent” that they apply to Tribes before they will be
so interpreted. See, e.g., E.E.O.C. v. Fond du Lac Heavy Equip. & Const. Co., Inc., 986 F.2d
246, 249 (8th Cir. 1993) (Age Discrimination in Employment Act did not apply to
e¢employment discrimination action involving member of Indian Tribe, Tribe as employver, and
reservation employment); accord Snyvder v. Navajo Nation, 382 F.3d 892, 8096 (9th Cir. 2004)
(Fair Labor Standards Act did not apply to dispute between Navajo and non-Navajo Tribal
police officers and Navajo Nation over “work [done] on the reservation to serve the interests
of the tribe and reservation governance™).

* Tribal employers who purchase group health insurance for their employees would not be
liable for the tax, as liability for the tax is limited to “coverage providers,” which in thosc
cases would be the health insurance issuer rather than the employer itself. 26 U.S.C. §
49801(c). Any reference to Tribal employers in this comment is therefore limited to those
employers administening seli-funded plans.

Y26 U.S.C. § 49801(d)(1)(A).
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Il. DISCUSSION.

Section 49801(c)(1) states that the “coverage provider” is liable for paying the excise
tax. Inthe context of self-insured plans, the coverage provider is “the person that administers

the plan benefits.™'" According to Notice 2015-52, because the latter phrase is undefined in
the Code or related statutes:'*

[TThe excise tax will be paid . . . by the “person that administers the plan
benefits™ (which may, in some instances. be the employer) in the case of self-
insured coverage. It 1s expected that, if a person other than the employer 1s the
coverage provider liable for the excise tax. that person may pass through all or
part of the amount of the excise tax to the employer in some instances. If the
coverage provider does pass through the excise tax and receives
reimbursement for the tax (the excise tax reimbursement), the excise tax
reimbursement will be additional taxable income to the coverage provider.
Because § 4980I(0)(10) provides that the excise tax is not deductible, the
coverage provider will experience an increase in taxable income (that 1s not
offset by a deduction) by reason of the receipt of the excise tax
reimbursement, As a result, it is anticipated that the amount the coverage
provider passes through to the employer may include not only the excise tax
reimbursement, but also an amount to account for the additional income tax
the coverage provider will incur (the income tax reimbursement). '

In the context of self-insured plans, the IRS accordingly proposes that (1) the employer will
calculate its excise tax liability; (2) pass that information to “the person that administers the
plan benefits,” which the IRS believes may be the employer, a third party administrator
(TPA), or some other entity as determined on a case-by-case basis; (3) that third party (1f not
the employer) will pay the excise tax; (4) the third party will then bill the cost onto the
cmployer; (5) the employer will reimbursc the third party the amount of the Section 49801
excise tax; and (6) in addition, the third party (either as part of the excise tax pass-through or
as a scparate process) will bill the employer an additional sum to reflect the third party’s
increase in taxable income in the form of the excise tax reimbursement that it receives from
the employer and the grossed up amount of the income tax reimbursement itself. We do not
believe that this convoluted scenario is permissible as a matter of reasonable statutory
interpretation and the clear statutory intent.

First, the IRS’s interpretation would impose an effective tax rate on an employer that
exceeds the rate specified in Section 49801 In the event that an employer provides excess

26 U.S.C. § 49801(c)(2)(C).
" But see infra for a discussion of why this interpretation is not accurate.

'2 Notice 2015-52 at 7.
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benetits, Section 49801(a) imposes an excise tax “cqual to 40 percent of the excess benefit.”"
But by authorizing a TPA to pay the excise tax and bill the employer, and to additionally bill
a grossed up income tax amount to cover the TPA's own income tax liability with respect to
the reimbursement payment, the employer’s liability for tax does not equal forty percent of
the excess benefit; it exceeds it. For example, in the event of an employer’s $2.500 excess
benefit, and assuming an cffective income tax rate on the TPA of twenty percent, the TPA
would pay the excise tax of $1,000, and then bill the employer for that amount, plus the $250
the TPA will owe in income tax on the reimbursement of the non-deductible excise tax and
related reimbursement of the income tax itself. That would mean that a Tribe, or any other
tax-exempt entity operating a self-insured plan through a taxable TPA, would actually pay
$1.250 of tax on an excess benefit of $2.500, or an effective tax rate of fifty percent.'

In addition, the application of this proposed methodology leads to a vicious cycle of
increasing excise tax lability for the employer. In determining the cost of applicable
coverage subject to the excise tax, Section 49801(d)(2)(A) provides that “any portion of the
cost of such coverage which is attributable to the tax imposed under this section shall not be
taken into account.” While the drafiers acknowledge in the Notice that the computation of
the excess benefit under the employer’s plan will not include the excise tax reimbursement,
the Notice indicates that reimbursement of the TPA’s income tax most likely will be added to
the cost of coverage subject to the Section 49801 tax."”

In practice, this means that should any ultimate implementing regulations treat the
TPA as the person administering the plan benefits, and implicate the proposed pay-and-
reimburse model, employers will be stuck in a cycle through their reimbursement of the
TPA’s income tax expenses will subsequently increase the employer’s own cost of coverage.
Unless the employer amends its plan, this increase is coverage cost will subsequently
increase the employer’s cxcise tax liability and its TPA income tax reimbursement
obligation. This itself will once again increase the deemed cost of coverage and further gross
up the employer’s excise tax liability, thus triggering the entire cycle in perpetuity.

This has the potential to drastically compound an employer’s effective liability under
the statutec without any increase of benefits under its plan. For instance, onc Tribe has

26 1U.S.C. § 49801(a) (emphasis added).
4 See Notice 2015-52 at 8-9 {explaining tax calculation formula under the scenario
envisioned by the drafters of the Notice).

' Notice 2015-52 at 7-8. However, this interpretation is at odds with the plain language of
Section 49801(d)(2)}(A) noting that any portion of cost of coverage “which 1s attributable to
the tax imposed under this section shall not be taken into account.” The income tax should
be considered to be “attributable to the tax imposed under” Section 49801 and subsequently
excluded; if not, the IRS is essentially admitting that it has created the income tax payments
sua sponte, without statutory authorization, and in violation of the statulory forty percent
excise tax responsibility.

n
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calculated that it would be liable for approximately $250,000 in penalties on an excess
benefit of $625,000, Applying the IRS’s “income tax liability” formula would result in an
additional $62,500 owed to a TPA with a marginal income tax rate of 20%, which would
then increase the Tribe’s cost of coverage to $712,500 and its excise tax payment to
$275,000: a $25,000 increase in liability. In imposing the Section 49801 excise tax as being
“equal™ to forty percent of the excess benefit, Congress simply did not leave room for an
interpretation under which the end-result is an effective tax rate will almost always exceed
this stated statutory amount if a TPA is responsible for administration of the plan under the
terms cstablished by the employer.

Second, and as noted above, the IRS states that this payment and reimbursement
process is necessary because “Scction 49801 does not define the term ‘person that
administers the plan benefits™ who is liable to pay the tax.'® But this is not accurate: Scction
49801(f)(6) defines the “person that administers the benefits™ as the “plan sponsor if the plan
sponsor administers benefits under the plan,” while Section 49801(f)(7) then defines “plan
sponsor” through the incorporation of scction 3(16)B) of the Employee Retirement Income
Security Act of 1974. This provision states in relevant part that the plan sponsor in this
context 1s “the employer 1n the case of an employee benefit plan established or maintamed by
a single emp]nyer.“”

We believe that the most natural reading of these provisions as a whole is that the
employer should be considered the person that “administers benefits” under the plan, in that
the emplover has the ultimate administrative authonty to set the plan terms., pick the TPA and
usually make final benefit decisions. If that were the case, the employer itself would
calculate and pay the tax, without having to involve third parties. That seems a much more
logical application of the tax than the complex TPA reimbursement scenario Notice 2015-52
suggests, particularly with respect to any Tribe or other tax-exempt employf:r,m

Third, as a matter of practical implementation and tax policy, requiring that
employers coordinate tax payments with a TPA invites a host of administrative difficultics
that would not exist if employers simply paid the tax themselves.'"” For example, Scction
49801(e) penalizes the “coverage provider” for failure to properly calculate and pay the tax,

' Notice 2015-52 at 7.
Y26 UsC, § 49801(F)(7) (incorporating by reference 29 U.S.C. § 1002(16)}(B)1)).

" In addition, the Indian canons of construction demand that the agency avoid such an anti-
Tribal interpretation of an unclear statute. See, e.g.. Montana, supra.

" The IRS acknowledges this point when it requests comments on a number of difficult
1ssues related to the implementation of this process, such as the manner in which the
employer can reimburse the TPA for the income tax-specific portion of the transaction, the
discussed issue of whether the income tax payment poes towards cost of coverage, the
formula used when calculating the income tax, and other issues. See Notice 2015-52 at 7-9.
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which, per the Notice, would mean the TPA, But how will the TPA ensure that the employer
has properly calculated the tax amount, which 1t would then send to the TPA for payment?
What recourse would the TPA have it the employer failed to calculate the tax amount
accurately and in a timely manner? Would the TPA face a compliance penalty for failure to
remit the correct amount of tax based on calculations for which it was not responsible? This
would scem to suggest that TPAs would have to oversee or otherwise “check the work™ of
the employer i order to msulate themselves from hability; would the TPA be authorized to
pass through the costs of these added burdens to the employer? Would such pass throughs
increase the employer’s cost of cm’eragr:?m

These are just some of the many difficulties and potentially lawsuit-inducing
adversanal situations that could arise under Notice 2015-52s pay and reimburse model. As
a practical matter, Congress cannot have intended to subject both employers and TPAs to the
cost of undertaking such a complex and expensive system, particularly as compared to the
relatively straightforward option of simply having the plan sponsor (the employver, in the case
of a self-insured plan) calculate and pay the excise tax on its own. Absent any clear statutory
direction for doing so, the IRS should not unnecessarily complicate an already complicated
calculation.

I1l. CONCLUSION.

Section 49801 has the potential to seriously aftect Tribes® ability to structure
employee benefit packages in accordance with Tribal-specific needs. Because the statute
c¢xcludes Tribes from the list of covered governmental entitics, and by its terms does not
apply to health benefits provided by a Tribe or Tribal organization to a member of an Indian
Tribe, Copper River Native Association does not believe that Tribal employers who
administer their own plans should be subject to the excise tax. Should the IRS disagree on
this point, however, we believe that the Notice 2015-52"5 proposed pay and reimburse model
will impermissibly inflate Trbes™ excise and income tax based liabilities far beyond the
statutory rate specified in Section 49801. The IRS should abandon this payment model both
as a matter of law and tax policy in favor of allowing employers to calculate and pay the tax
themselves on any excess benefits they may provide.

Thank you for the opportunity to engage with the IRS on this matter. Copper River
Mative Association stands ready to work with the IRS on any nccessary follow up issues and

looks forward to a continued open dialoguc on the excise tax.

sincerely,

® In addition to these tax compliance issues. there would be a number of new contractual
issues that would arise out of the employer-TPA relationship once this new tax goes into
cffect, such as the need to verify the TPA's marginal income tax rate on which a portion of
the claimed reimbursement is based. While those matters are separate from the tax
compliance issues themselves, they would resull from an unnecessary and questionable
interpretation of tax law.
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Eirik B. Mcferrin, MSN, RN

Health Director

P.O. Box H
Copper Center, AK 99573

Attachment



